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“The Battle Is On” 


By CARTER GLASS, U. 8. Senator, Virginia 
By Radio from Washington, Mar. 29, 1937 


debate before the public a measure pending in the 

Senate and awaiting decision there; but the pro- 
ponents of the problem to which I shall address myself 
tonight have seemed fearful of a deliberate consideration 
of the proposal to pack the Supreme Court of the United 
States; they have defiantly avowed their purpose to take 
the discussion into every forum, with the unconcealed in- 
tention of bringing pressure to bear on members of Con- 
gress to submit obediently to the frightful suggestion which 
has come to them from the White House. 

The challenge has been accepted by those who oppose the 
repugnant scheme to disrupt representative government in 
the nation, and the battle is on to the end. 

Confessedly, I am speaking tonight from the depths of a 
soul filled with bitterness against a proposition which appears 
to me utterly destitute of moral sensibility and without 
parallel since the foundation of the Republic. 

However, I am not speaking my own mind alone; the 
character and intelligence of the nation are aroused and I am 
reflecting as best I can the indignant protests of thousands 
upon thousands of individual citizens whose telegrams and 
letters to me as a single Senator are on the desk before me 
as an inspiration against any faltering in this time of extreme 
peril to that charter of our liberties which Gladstone pro- 
nounced “the most wonderful work ever struck off at a given 
time by the brain and purpose of man.” 

There has been some talk about “organized propaganda” 
against this unabashed proposition to pack the Supreme Court 
for a specified purpose! Propaganda was first organized in 
behalf of the scheme right here in Washington and has pro- 
ceeded with unabated fury from the White House fireside 
to nearly every rostrum in the country. Political janizaries, 
paid by the Federal Treasury to perform services here and 
charged with no official responsibility for determining ques- 
tions affecting the nation’s judiciary, are parading the States 
in a desperate effort to influence the public against the Su- 
preme Court of the United States. 

One of these visionary incendiaries' spoke recently in a 
Southern State and exceeded all bounds of rational criticism 
in his vituperation of the eminent men who have served with 
great distinction on the Supreme bench. He is said to have 


N EVER in my career until now have I ventured to 
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been applauded by the audience of his partisans, which 
caused me to wonder if they could have known the type of 
person to whose unrestrained abuse of the Supreme Court and 
the great jurists who constitute its membership they ap- 
provingly listened. 

Did they know that he recently reproached the South for 
providing separate public schools for the races; that he urged 
repeal of every statute and ordinance of segregation; that he 
practically committed the administration at Washington to a 
new Force Bill for the South, declaring that not since Lin- 
coln’s day has it better been realized than now the necessity 
of laws to strictly enforce the three post-Civil War amend- 
ments to the Constitution which kept the South in agony for 
years and retarded its progress for well nigh half a century? 

This infuriated propagandist for degrading the Supreme 
Court practically proposes another tragic era of reconstruction 
for the South. Should men of his mind have part in picking 
the six proposed judicial sycophants, very likely they would 
be glad to see reversed those decisions of the court that saved 
the civilization of the South and, in spite of the menace of 
passionate partisans with their violent threats to “reorganize” 
the court, prohibited the seizure and confiscation, without 
pay, of the estates of private citizens. 

It was the Supreme Court of the United States that 
validated the suffrage laws of the South which saved the sec- 
tion from anarchy and ruin in a period the unspeakable out- 
rages of which nearly all the nation recalls with shame. 

This, however, is merely an incidental aspect of the case, 
reflecting my intense personal resentment and sharply re- 
vealing the sectional animosity of some of the fierce defamers 
of the Supreme Court. Infinitely graver questions are pre- 
sented.. 

This entire nation is aroused over the many definite pro- 
posals to reverse the deliberate judgments of an independent 
court and to substitute for them the previously pledged 
opinions of judicial subalterns. With men of this undisguised 
radical type campaigning the country, and freely applying 
their wretched opprobriums to the Supreme Court, those who 
resist the shocking movement are impertinently reproached 
with “organizing propaganda”! 

I challege any proponent of this packing contrivance to 
examine the thousands upon thousands of personal letters and 
telegrams sent to me and find in them anything but indi- 
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vidual indignation at the proposal to make an executive puppet 
of our supreme judicial tribunal. 

For myself, I think we should right now have “organized 
propaganda”—in the sense that the men and women of 
America who value the liberties they have enjoyed for 150 
years should, with unexampled spontaneity, exercise their 
constitutional right of petition and, with all the earnestness 
of their souls, protest to Congress against this attempt to 
replace representative government with an autocracy. 

Aside from these observations, let us consider the glar- 
ing proposal of the White House to pack the Supreme Court 
immediately with the President’s own legal adherents for a 
specified purpose, and to enable him during his present term, 
even should there be not another, to entirely reconstitute the 
court with persons entertaining his extraordinary views of 
government. 

The Attorney General’, in inaugurating “organized 
propaganda” in behalf of the project, undertook to identify 
the names of Washington, Jefferson and other eminent Amer- 
icans with expedients akin to the unprecedented proposal of 
the President. 

Already I have publicly pronounced the assertion an 
indefensible libel on the fame of these great men, and was 
glad to note that the Attorney General omitted, in his state- 
ment before the Senate Judiciary Committee, to repeat the 
aspersion. The White House proposal is without precedent in 
the history of American jurisprudence. Its consequences por- 
tend evils beyond the anxiety of any person concerned for a 
decent administration of justice in this country. There is a 
precedent, dating back to the infamous Star Chamber proc- 
esses of Great Britain, to which I shall presently refer. 

George Washington, of course, was compelled to nomi- 
nate a full Supreme Court at the very beginning of our na- 
tional life, but no reputable person charged then or has ever 
believed since that Washington “packed” the court with men 
pledged to any certain line of conduct beyond faithful com- 
pliance with the required oath to uphold the Constitution in 
the sight of God, uninfluenced by the machinations of politi- 
cians or the self-interests of any group of men intent on drain- 
ing the Federal Treasury. The men he selected for Chief 
Justice and associates were not only persons of eminence in 
the profession of the law but in character literally incapable 
of going on the bench to submit obediently to executive de- 
crees. 
I here and now challenge the proponents of this startling 
scheme to pack the Supreme Court for the avowed purpose 
of validating acts of Congress already decided to be unconsti- 
tutional, to produce one word written or spoken by Thomas 
Jefferson in advocacy of such a thing. 

If there ever was a public man who, aside from an un- 
impeachable character, could have been suspected of a desire 
to do such a frightful thing, it was Thomas Jefferson. He 
hated John Marshall, Chief Justice of the court, who was 
his kinsman, and Marshall hated Jefferson. The latter bit- 
terly condemned Marshall’s opinions. 

Recently emerged from under the tyranny of a mad 
King, Jeffersonians of the period dreaded the transformation 
of this Republic into a monarchy. They suspected Marshall 
of a desire, if not the purpose, to do this “step by step, in- 
sidiously,” through judicial interpretations. They knew Alex- 
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ander Hamilton, who was Marshall’s powerful political as- 
sociate, could well wish it to be done. 

Jefferson was incensed at the obiter dicta in Marshall’s 
famous opinion in the case of Marbury v. Madison and other 
notable causes. Perpetually afterward he bitterly censured 
this and other opinions of Marshall. 

However, for six years after the delivery of Marshall’s 
celebrated federalistic opinion, concurred in by the court, 
Thomas Jefferson was President of the United States, with 
full opportunity to propose reorganization of the Supreme 
Court to compel obedience to his views; but, with overwhelm- 
ingly supporting Congresses, he never then or at any time in 
all his life would have done such an abominable thing. 


Aside from his clear discernment of the vital importance 
of the checks and balances incorporated in the Constitution 
and his conception of judicial propriety, Jefferson would 
never have suggested such a thing, for the reason subsequently 
stated with characteristic clarity and force by Woodrow Wil- 
son when he said: 


“It is within the undoubted constitutional power of Con- 
gress to overwhelm the opposition of the Supreme Court on 
any question by increasing the number of justices and refus- 
ing to confirm any appointments to the new places which do 
not promise to change the opinion of the court. But we do 
not think such a violation of the spirit of the Constitution is 
possible, simply because we share and contribute to that public 
opinion which makes such outrages upon constitutional mo- 
rality impossible by standing ready to curse them.” 


“Standing ready to curse them!” That vividly describes 
the attitude of thinking men and women everywhere in 
America today toward this hateful attempt to drive eminent 
jurists from the bench in order to crowd ‘nto the court a lot 
of judicial marionettes to speak the ventriloquisms of the 
White House. 

What Woodrow Wilson pungently described as an ex- 
pedient to “overwhelm the Supreme Court” by “an outrage 
upon constitutional morality” is, in my view, the exact thing 
now proposed ; and it requires little astuteness to predict with 
confidence that the prophecy of Wilson would come true and 
the curses of the American people, in the end, would be visited 
upon chose responsible for this device to deprave the Su- 
preme Court and to make a political plaything of the Consti- 
tution of the United States. 

In like tenor with views entertained and frequently 
expressed by Woodrow Wilson were the profound convictions 
of another illustrious Democrat of the modern era. A prac- 
tical student of government, a lover of his country, pre- 
eminent for courage and common sense, Grover Cleveland 
had a reverential regard for the Constitution and the courts. 
Nothing on the earth could have induced this stern patriot to 
lay impious hands upon either, or to say or do anything 
designed to inflame uninstructed public opinion against them. 

Just prior to his second election to the Presidency, Cleve- 
land made a notable address at a centennial celebration of the 
Supreme Court, reciting the sacrifices of the American people 
to be free and admonishing his hearers that the writers of the 
Constitution knew from bitter experience how readily instru- 
mentalities of government were prone to trespass upon the 
liberties of the governed. Cleveland pointed out that, never- 
theless, the founders of the Republic “calmly and deliberately 
established as a function of their government a check upon 
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unauthorized freedom and a 
liberty.” 

Said he: 

“The attachment and allegiance of the founders to the 
sovereignty of their States were warm and unfaltering; but 
that did not prevent them from contributing a fraction of that 
sovereignty to the creation of a court which should guard and 
protect their new nation, and save and perpetuate a govern- 
ment which should, in all time to come, bless an independent 
people. Let us be glad in the possession of this rich heritage 
of American citizenship, and gratefully appreciate the wisdom 
and patriotism of those who gave to us the Supreme Court of 
the United States.” 

Telegram after telegram, letter after letter, sent me by 
the thousands, have said “God bless the Supreme Court.” 
But who wants God to bless a packed Supreme Court? Who 
wants to invoke divine blessing on a court not constituted to 
put “a check upon unauthorized freedom and restraint upon 
dangerous liberty,” but reorganized to validate acts of Con- 
gress in contravention of the Constitution as now interpreted 
and to expound the Constitution in subservient obedience to 
the whims or obsessions or misguided judgment of a President 
of the United States? 

Woodrow Wilson said such a court and those responsible 
for it would receive the curses of the American people. Grover 
Cleveland said the Supreme Court was created for no such 
sinister purpose. Our God still being in the heavens, it is my 
belief He would regard as unhallowed any invocation of His 
blessing on a court like that. We would better abolish the 
Supreme Court and, by the required process, do away out- 
right with the Constitution if they are to be made the play- 
things of politicians. 

What did Cleveland mean by checks and balances against 
“unauthorized freedom and dangerous liberty”? He was ut- 
tering a monition against legislative or executive invasion of 
the rights of the States, reserved to them under the Constitu- 
tion, and to be “guarded and protected” by the Supreme 
Court. He meant what a Governor of a great State, after- 
ward President of the United States, meant when seven years 
ago he made a vehement plea for respecting State rights and 
unsparingly denounced government by “commissions and regu- 
latory bodies and special legislation.” 

The Governor warned that: 

“To bring about government by oligarchy—masquerad- 
ing as democracy—it is fundamental!» essential that all 
authority and control be centralized in our national govern- 
ment. We are safe from the danger of any such departure 
from the principles on which this country was founded just 
so long as the individual home rule of the States is scrupu- 
lously preserved and fought for whenever they seem in 
danger.” 

This was Franklin D. Roosevelt in March, 1930. When, 
before, may I venture to ask, in the history of the country 
has this nation more nearly approached the situation thus de- 
plored ? 

With Federal regulatory bodies in every community of 
the States and Federal bureaus in Washington bursting the 
bounds of marble palaces and overflowing into business houses 
and private homes, and with the State required supinely to 
submit their legislative statutes to the approval of bureaucratic 
boards here before they can get back a pittance of the pro- 
digious sums picked from the pockets of their people in the 


restraint upon dangerous 


form of taxes, State Rights, as well as the security and inde- 
pendence of private enterprise, are fast disappearing. 

With private property seized at will; the courts openly 
reviled; rebellion rampant against good order and peace of 
communities ; with governments pleading with mobocracy in- 
stead of mastering it, we seem to have reached that period 
of peril which Governor Roosevelt visioned seven years ago. 
This, with other dangerous evils, contrived or connived at, 
by governments, is the real crisis which faces the nation and 
cannot be cured by degrading the Supreme Court of the 
United States. 

What does this court-packing scheme signify if it does 
not reflect the fury of its proponents against the Supreme 
Court of the United States for certain of its recent decisions 
asserting the rights of the States and individuals and private 
business under the law and prohibiting the proposed invasion 
of these by ill-digested Congressional legislation, largely de- 
vised by inexperienced and incompetent academicians? That 
is precisely what it is all about. 

Had the judicial decisions sanctioned these rankly un- 
constitutional measures, who believes there would have been 
this unrestrained abuse of the court and this unprecedented 
attempt to flank the Constitution by putting on the bench six 
judicial wet-nurses to suckle the substance out of the opinions 
of jurists whose spirit of independence, thank God, keeps pace 
with their profound knowledge of the law? 

That the purpose of the court project has accurately been 
stated by me is no longer in serious question. The President, 
in his message to Congress, implicitly conceded the proposition 
when he said if given legislative sanction for this irregular 
scheme, there would be no necessity of appealing to the people 
to so amend their Constitution as to authorize the things for 
which the Supreme Court had said there is now no authority, 
as well, perhaps, as unmentioned schemes of “unfettered” 
delegation of legislative power. 

That can mean nothing else than that it was then the 
Executive determination to select six new judges who would 
validate acts of Congress already pronounced unconstitu- 
tional, and contemplated acts of a similar kind. Every speech 
made since, whether at the fireside or elsewhere, has con- 
firmed this interpretation of the President’s message to Con- 
gress. If that, in plain terms, isn’t “packing the Supreme 
Court” for unsound purposes, I confess my inability to supply 
a better definition. 

Moreover, the advocates of the scheme themselves reveal 
this purpose—some of them warily enough to have produced 
merriment in the committee room, while others have bluntly, 
and with evident lack of shame, said outright that this is the 
ghastly object of the proceeding. Still others specify some of 
the voided acts they propose to revive and render valid by the 
votes of the six new justices whom the country is assured 
will be selected for their “bias.” 

One of these acts,® which lost American farmers their 
export markets and necessitated the importation of foreign 
foodstuffs to feed our own people, was nullified by two-thirds 
of the Supreme Court; but by adding to the minority the six 
“biased” votes to be packed onto the court, this decision may 
be overridden. 

Another of the acts, voided by a unanimous vote of the 
Supreme Court and proposed to be revived for reversal, 
would severely test the persuasive powers and great legal 
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attainments of the six “biased” justices, since it is difficult 
for six votes to subvert nine, no matter what the disparity 
of ages. All nine Supreme Court justices threw out the 
so-calied NRA as an “unfettered” delegation of power, as 
it was an amazing thrust of Federal jurisdiction into every 
conceivable private business of the country. 

Among its other vices it actually suspended for a period 
the laws of the nation against the depredations of monopoly 
and confided to Executive discretion, under a hateful spe- 
cies of coercion, involving fines and imprisonment, the fate 
of every business interest in the United States. Its adminis- 
tration was confided to a man,‘ long a respected friend of 
mine, of unsurpassed accomplishments, with no selfish in- 
terest whatsoever to subserve; but in circumstances he was 
as ruthless and harsh as human nature ever gets. 

The act and its administration created a reign of ter- 
ror in the country; and everybody except the large indus- 
tries which profited by the enforced failure of the smaller 
hailed the decision of the court with satisfaction. 

We are told this is to be revived, along with the Guffey 
Coal Bill of somewhat a like nature, also declared uncon- 
stitutional by the Supreme Court; and I am wondering if we 
are to witness the same sort of organized propaganda in 
their behalf as distinguished one oracle of the NRA‘, now 
prominently mentioned as one of the “biased” wet-nurses of 
the Supreme Bench. 

In his first speech this man impudently denounced every 
American citizen as a “slacker” who should not volunteer 
obedience to the NRA. He urged the women of the country 
to pin white feathers on every person who would not will- 
ingly cooperate with enforcement; thus he would have put 
a badge of disgrace on all men and women who would not 
submit to the atrocious exactions of an act of Congress which 
all nine judges of the Supreme Court, young and old alike, 
pronounced unconstitutional. 

The effrontery of this attempt to terrorize the people 
was in no degree abated by the fact that this valiant propa- 
gandist, now conspicuously pictured as one of the probable 
selections for the Supreme Court bench, sat in a swivel chair 
during the whole period of the World War, never hearing 
a percussion cap pop, or sensing the smell of gunpowder, 
or getting near enough to a training camp to learn the dif- 
ference between “order arms” and “forward march.” With 
Jacobins of this type constituting the wet-nurse section of 
the Supreme Court, what an era of peace and contentment 
could the American people confidently anticipate with the 
revival of the NRA and kindred vagaries of the brain- 
truster variety! 

What other and how many peculiar schemes of govern- 
ment are to be presented for submissive legislative action 
in confident expectation that they will meet with the favor 
of the “biased” half dozen who are to adorn the bench, is 
left to our imagination, because not exactly specified in the 
proclaimed program. We are simply given to understand 
that the President has a “mandate from the people” to so 
reconstitute the Supreme Court as to have it sanction what- 
ever the White House proposes to an agreeing Congress, 
particularly if it involves no “check upon unauthorized free- 
dom,” to quote Grover Cleveland again, or “restraint on 
dangerous liberty.” 


* Hugh S. Johnson. 
* Donald R. Richberg. 


But we know there has been no such mandate from the 
people to rape the Supreme Court or to tamper with the 
Constitution. The Constitution belongs to the people. It was 
written by great representatives of the people, chosen for 
the purpose, and was ratified by the people as the supreme 
charter of their government, to be respected and maintained 
with the help of God. 

With the consent and by mandate of the people, their 
Constitution provides how it may be amended to meet the 
requirements of the ages. It has always been so, and no ad- 
ministration in the history of the Republic has attempted 
to flank the Constitution by a legislative short-cut so vividly 
denounced by Woodrow Wilson as “an outrage upon con- 
stitutional morality.” 

The people were not asked for any such mandate. They 
were kept in ignorance of any such purpose. They were told 
that the liberal aims of the President could very likely be 
achieved within the limitations of the Constitution; and if 
not, we would suggest to the people amendments that would 
authorize such certain things to be done. When once it was 
intimated by political adversaries that the Supreme Court 
might be tampered with, the insinuation was branded as a 
splenetic libel. 

No word in the platform of the prevailing party could 
be interpreted into advocacy of any such abnormity as that 
now in issue. Quite the contrary, every platform declara- 
tion on the subject gave promise of the customary consti- 
tutional procedure. But somebody badly advising the Presi- 
dent was evidently afraid of the people. The Attorney Gen- 
eral apparently feared to “ask a mandate from the people” 
for his wretched scheme, defended so weakly in reason as 
to invite expressions of contempt. 

Convicted by his own official reports of inaccurate 
assertions about congestion of the Supreme Court calendar, 
and now flatly contradicted on this and other points by the 
Chief Justice and associates, there is nothing left of his bitter 
assault on the court more notable than the brutal contention 
that six eminent members “get out” and give place to six 
others of a compliant type, in the selection of whom the 
Department of Justice would probably have a cunning hand. 

Of course the proposal being discussed will not con- 
tribute to the efficiency of the court. It will do in this case 
particularly what Thomas Jefferson pungently deplored 
when he declared “the multiplication of judges only en- 
ables the weak to outvote the wise.”’ The fact is their pro- 
posed bill will cure none of the alleged evils which offend 
their ideas of judicial reform. 

Why should we not proceed, as in honor we are bound 
to do, by first contriving legislation for social and economic 
security, painstakingly drafted by competent lawyers with 
a clear conception of the constitutional prohibitions against 
invading the rights of business and individuals by a species 
of confiscation and by utter indifference for reserved powers 
of the States? 

Why should we not quit legislating by pious pream- 
bles and conform our enactments to the requirements of the 
Constitution and thus put upon notice the cabal of amateur 
experimenters that we will have no more of their trash. 

Let us have no more bills for “unfettered” delegation 
of authority, so obviously unconstitutional as to have 
prompted the President to make an unhappy appeal for 
disregarding all “reasonable doubts.” Let us meet the issue 
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confidently, but with a determination to promote the gen- 
eral welfare of the nation and not merely to surrender con- 
trol of the government to special groups. 

If it then be found that we were mistaken in the ex- 
pressed belief that the Constitution is ample to our purposes, 
let us do what we promised to do and appeal to the people 
to amend their supreme law. Let the impatient proponents 
of the pending scheme turn to the advice of George Wash- 
ington in his famous Farewell Address in which he ad- 
monished against disregarding “reciprocal checks in the ex- 
ercise of political power,” saying: “If, in the opinion of the 
people, the distribution or modification of the constitutional 
powers be in any particular wrong, let it be corrected by 
an amendment in the way in which the Constitution desig- 
nates. But let there be no change by usurpation, for though 
this in one instance may be the instrument of good, it is the 
customary weapon by which free governments are destroyed.” 

Let those who would confide to the President complete 
control over the Supreme Court by sanction of an obedient 
Congress reread the farewell address of Andrew Jackson 
in which he cautioned the country against the jeopardy to 
their liberties of a consolidated government and the evil 
consequences of “permitting temporary circumstances, or the 
hope of better promoting the public welfare, to influence, 
in any degree, our decisions upon the extent of the authority 
of the general government.” “Let us abide by the Consti- 
tution as it is written,” he urged, “or amend it in the con- 
stitutional mode if it be found defective.” 

And, in this connection, it might be well for the pro- 
ponents of this court-packing scheme, who started their cam- 
paign by taking the name of Thomas Jefferson in vain, to 
remember that Jefferson’s bitterness against the Supreme 
Court was provoked by the very thing they now advocate. 

Jefferson condemned the court for its failure to void the 
unbridled actions of Congress in invading the rights of the 
States, whereas the court-packers are incensed against the 
court for restraining the unconstitutional actions of Con- 
gress in disregarding individual and community rights. Their 
position is in sharp antagonism to that of Jefferson, who 
never dreamed of packing the Supreme Court to compel 
obedience to his views. Evidently Jefferson thought, as Wood- 
row Wilson afterward proclaimed, that such a thing involved 
“constitutional immorality.” 

I venture to beg the public not to be diverted from the 
real issue involved in this controversy. Contesting the court’s 
constitutional authority to void acts of Congress is idle sur- 
plusage. The court has exercised this implied power for 130 
years. It has been regarded as an indispensable power in 
government under a written Constitution. There must be a 
Supreme tribunal to which every citizen, high or humble, 
rich or poor, may appeal for the vindication of his rights 
and the preservation of life, liberty and prosperity. 

Long before the Supreme Court was established this 
principle was presented by Chancellor Wythe, Jefferson’s 
law partner, with respect to acts of Parliament and decrees 
of the Crown. It is a waste of time to discuss now this and 
other moot questions not touched in the remotest sense by the 
pending proposition. 

Under the bill sent up to Congress, prepared by God 
knows whom, the six substitute justices would exercise the 
established power to rule finally on the acts of Congress; 
and the dangerous circumstance faces the nation that we 





know pretty well in advance what their rulings would be. 
The questions of majority or other numerical decisions is 
not comprehended in the White House proposal, nor the 
right of Congress to review and reverse the court’s decisions. 

The predominant question is whether the practice of 
a century under an independent judiciary is to be abruptly 
terminated by authorizing the President to seize the court 
by the process of packing, in order to compel agreement with 
the Executive views. 

Should this be done without “a mandate from the 
people ?” 

Should the people be ignored and, without asking their 
consent in the usual way, submit helplessly to having their 
Constitution tortured into meanings which have been de- 
clared in contravention of the fundamental law? 

If Andrew Jackson was right in asserting that ‘Eternal 
vigilance by the people is the price of liberty,” God knows 
that never before since the establishment of the Republic 
could the people better be warned to preserve their priceless 
heritage. The talk about “party loyalty” being involved 
in the opposition to this extraordinary scheme is a familiar 
species of coercion. It is sheer poppy-cock. No political party 
since the establishment of the government ever dared make 
an issue of packing the Supreme Court. 

But a single one of the Presidents of the United States* 
was ever accused of doing such a thing, and the mere sus- 
picion, however ill-founded in truth, has proved a taint 
upon his reputation which his memorable military achieve- 
ments have not been able entirely to wipe away. Moreover, 
his alleged offense was inconsequential in contrast with that 
which now threatens the nation. 

As Warren says in his history of the Supreme Court: 

“To the proposal advanced at various times of intense 
party passion, that the court be increased in number to over- 
come a temporary majority for or against some particular 
piece of legislation, the good sense of the American people 
has always given a decided disapproval.” 

And as James Bryce, in his “American Commonwealth,” 
says, whenever such a thing should occur “the security pro- 
vided for the protection of the Constitution is gone like a 
morning mist.” Thomas Jefferson in a single sentence com- 
prised the unalterable detestation of honest men for the 
packing of the court when he said: 

“It is better to toss up cross and pile in a cause than 
to refer to a judge whose mind is warped by any motive 
whatever in that particular case.” 

Later he wrote: 

“An officer who selects judges for principles which neces- 
sarily lead to condemnation, might as well take his culprits 
to the scaffold without the mockery of trial.” 

This Jefferson said of packed jurors. How infinitely 
worse would be a packed Supreme Court, albeit in one 
case the penalty is imprisonment and in the other the uni- 
versal abhorrence of mankind! 

I have said this proposal to pack the Supreme Court 
is without precedent in American jurisprudence and that 
we must go back for a corresponding scheme to the in- 
famous processes of the British Star Chamber. Macaulay 
gives us the incident. When the King wanted a servile court 
to sanction his purposes, contrary to decisions rendered, he 


summoned the Chief Justice to the palace and told him 


* Ulysses S. Grant. 
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peremptorily that he would be dismissed unless he changed 
his opinions. 

“Sire,” said the courageous Chief Justice, “my position 
is of little concern to me, since I have not many years to 
live; but my convictions are of vital importance, and I am 
humiliated to find that Your Majesty could think me capa- 
ble of altering my mind merely to retain my place!” 

The Chief Justice then bravely admonished his kingly 
master : 

“Your Majesty may find twelve judges of your mind, 
but hardly twelve honest lawyers.” 

Needless to say, the Chief Justice was dismissed, just as 
the offending members of the Supreme Court have been 
rudely told to “begone” if they do not relish the proposed 
mortification of being supplied with six judicial wet-nurses ; 
and well might any one or all of these eminent jurists, in 
imitation of that fearless Englishman, say to the appoint- 
ing power: 

“You may find six judges of your mind, but not six 
Constitutional lawyers.” 

Should the iniquitous scheme go through, the intelli- 
gence and character of the nation will be interested to know 
what lawyer of notable attainments or independent spirit 
would be willing to go on the Supreme Court bench in 
such circumstances or could regard such an appointment 
as an honor. 

Doubtless there are practitioners eager for such recog- 
nition; but are they men whom the nation would prefer 
or who could feel comfortable in association with those 
now constituting the court? 

I am but an unlearned layman, untrained in the ethics 
of the legal profession; nevertheless, I cannot escape the 
conclusion that any man of approved sensibility who should 
accept such a distinction would experience trouble in out- 
living the mistake. Moreover, I have a distinct premonition 
that the people of America would not confidently trust to the 
supreme decision of such a court the life, liberty and pur- 
suit of happiness guaranteed by the Constitution. 

I am far from intimating that the President of the 
United States is incapable of selecting suitable men for the 
Supreme Court. I am simply accepting his own word and 
that of his spokesmen to the effect that he wants men 
“biased” in behalf of his legislative and administrative proj- 
ects, who may be counted on to reverse the Supreme Court 
decisions already rendered and give such other decisions of 
policy as may be desired. 

This is not my view alone; it is the conclusion of mil- 
lions of alarmed citizens throughout the nation. 


The assumption of the proponents of this scheme to 
tamper with the court and the Constitution that only they 
are the President’s real friends, has no justification in fact. 
He is not a friend of the President who would subject him 
to the biting indictment which Rudyard Kipling applied to a 
famous autocrat who answered a petition from his people 
with the imperious assertion that—“This is my country. 
These are my laws. Those who do not like to obey my 
laws can leave my country.” 

Wrote Kipling: 

“He shall break his judges if they cross his word; 

“He shall rule above the law, calling on the Lord. 

“Strangers of his counsel, hirelings of his pay, 

“These shall deal out Justice: sell—deny—delay. 

“We shall take our station, dirt beneath his feet, 

“While his hired captains jeer us in the street.” 

Rather is he the real friend of the President who 
will commend to his serious attention the ringing words 
of Thomas Jefferson when he proclaimed himself “against 
writing letters to judiciary officers,” because he “thought 
them independent of the Executive, not subject to its co- 
ercion and therefore not obliged to attend to its admoni- 
tions.” 

In conclusion, my friends, let me press upon you the 
solemn warning of a world-renowned student of represen- 
tative government, John Stuart Mill, when he said: 


“A people may prefer a free government; but if from 
indolence, or carelessness, or cowardice, or want of public 
spirit, they are unequal to the exertions necessary for pre- 
serving it; if they will not fight for it when directly at- 
tacked; if they can be deluded by the artifices used to cheat 
them out of it; if by momentary discouragement, or tem- 
porary panic or a fit of enthusiasm for an individual, they 
can be induced to lay their liberties at the feet of even a 
great man, or trust him with powers which enable him to 
subvert their institutions—in all these cases they are more 
or less unfit for liberty.” 

Abraham Lincoln, at Gettysburg, thought the Civil 
War was a test of whether a “government of the people, 
by the people, for the people” should perish from the face 
of the earth. 

Just as profoundly are some of us convinced that no 
threat to representative democracy since the foundation of 
the Republic has exceeded in its evil portents this attempt 
to pack the Supreme Court of the United States and thus 
destroy the purity and independence of this tribunal of last 
resort. 


Government Reorganization 


By JOHN RAYMOND McCARL, former Comptroller General of the United States 
Before Chamber of Commerce of the State of New York, Apr. 1, 1937 


dent Roosevelt’s Government’ “Reorganization” pro- 
gram.* Rather a broad field, I fear. However, I take it 
he wishes me to discuss in particular, that portion of his 
reorganization program covered by the report of his Commit- 
tee on “Administrative Management”—which report the 


I HAVE been asked by your President to discuss Presi- 


*(V.S. Feb. 1) 
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President recently laid before the Congress with his approval 
—and blessing. A full discussion of even this portion of the 
program would require hours, so some parts thereof I must 
neglect and may cover only in general the more important. 
Some of the Committee’s recommendations are so far- 
reaching in purpose and in effect that we need a defined 
viewpoint for their consideration. It being my belief—and 
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fervent hope—that it is the fixed purpose of our people that 
we continue constitutional self-government—that there exists 
no need or room in this country for any “ism,” other than 
“Americanism”—it is on the basis of such belief that I shall 
discuss the Committee’s recommendations. 

Let me say in passing and in this connection, that while 
we have fallen woefully short in giving all that we should 
have given, and have to give, to aid success in self-government 
—rather, that we have been hindering such success by creat- 
ing problems and through neglecting them, tossing them into 
the lap of Government—I confidently believe we are capable 
of self-government and that if we will but arouse ourselves, 
start doing the job, and among other things, begin solving 
some of our own problems, constitutional self-government 
- can be preserved and perpetuated. 

Being firmly convinced of the imperative need for a 
thorough reorganization of the activities of government— 
this after fifteen years of most intimate contact with such 


agencies—it is difficult for me even to feel critical of any: 


movement claimed to be going in that direction, and more 
difficult for me to voice criticism. 

It is a matter of keen disappointment to me that I can 
find nothing to enthuse about in the report of the President’s 
Committee. I confidently expected great things from that 
Committee. It was afforded opportunity to’ render a public 
service of outstanding value. 

The Committee report has already done serious dam- 
age, and done it most effectively—as apparently was its pur- 
pose. Its advent with Presidential approval has caused a 
sidetracking of that splendid work so energetically and 
courageously begun within the Congress itself to accomplish 
immediately those substantial savings possible through stop- 
ping all waste and useless, needless spending by Government. 
And if you have doubt as to the enormity of possible savings 
I refer you to Senator Byrd’s recent radio address. While he 
then gave clear insight as to what is possible, he did not, of 
course, attempt covering the entire field. 

No savings by law, recommends the Committee. Let 
the Congress abdicate in favor of the Executive, is its urge. 
And to what end? 

The President’s budget estimates for the year beginning 
July 1 next, and his announced purpose to make a supple- 
mental estimate asking an additional appropriation of at 
least a billion and a half dollars for his uses in extending 
“relief,” make it very clear that the Administration has no 
present interest in economies-——and no interest in any pres- 
ent reorganization of Government activities with a view to 
savings. In fact, it is proposed to spend as much or more 
next year than is being expended this year—with a very 
substantial addition to our public debt, possibly two to two 
and a half billion dollars unless new taxes are laid. 

If we are to avoid utter exhaustion of national credit— 
even bankruptcy—avoid riotous inflation, another crash— 
or worse—it is imperative that we bring cost of government 
within Treasury income, that we balance our budget, stop 
borrowing for government spending. Imperative that we do 
it promptly. This, not alone because of exhaustive interest 
costs and huge debt to be repaid. What if there should occur 
another crash or other catastrophe and need for wide gov- 
ernment activity—where would we be? Already in over- 
whelming debt, where would the needed money come from? 


Our public debt has grown rapidly and is now approxi- 
mately thirty-five billion dollars—nearly nine billion dollars 
higher than ever before and with interest costs, even at ab- 
normally low rates, nearing a billion dollars a year. And 
notwithstanding our taxes are far heavier than ever before, we 
are going further into debt every minute. 

We can bring government spending within income enly 
by reducing government costs or by increasing income—or by 
a combination of both. Since our taxes have now reached 
such a high level as to threaten serious impeding if not pre- 
vention of any substantial industrial progress—so heavy in 
fact, as to stifle incentive—and since it is a matter of com- 
mon knowledge that there are possible, with safety, enor- 
mous savings through eliminations, curtailments and read- 
justments within government—elimination of waste, lost- 
motion, and needless spending—it is clearly in the public 
interest that this source of savings be exhausted before 
heavier or wider taxation be resorted to. 

In the excitement of the so-called “emergency” period, 


_ we not only experienced many innovations in government, but 


indulged two particuiar movements with such results as now 
to. make prompt reorganization of government activities im- 
perative in the public interest. 

By one of such movements there was created a vast 
number of “emergency” agencies, each with its army of off- 
cers and employees—special organizations claimed to be 
temporarily necessary for use by the Executive in fighting 
the depression. These activities were brought into being with 
such a rush, without regard to duplication of effort or 
economy of operation, and were so politically manned, as 
not to rate perfection in any regard. However, on assurance 
of their temporary character no serious objection to such im- 
perfections was then raised. It is due to the fact these costly 
“emergency” agencies are being perpetuated that the matter 
is now of serious moment. Then, too, the activities of regu- 
lar agencies were expanded for “emergency” purposes and 
these activities too are being continued at great cost. 

The other movement was that orgy of spending, claimed 
in the beginning as nothing more than a “priming of the 
pump,” but which, as continued year after year, has induced 
not only the high taxes I have mentioned but a public debt 
of staggering proportions. 

A small group of Senators, awake to the seriousness of 
our financial plight and the rapidity with which we are 
traveling a sure route to government impotency, if not utter 
bankruptcy, and realizing the retarding effect of such con- 
dition upon renewal of industrial progress and employment- 
giving activity, set in motion a movement early in 1936, for 
careful examination of all government activities by a group 
of Senators with a view to finding safe means of so curtail- 
ing and reorganizing such activities as to secure substantial 
savings and at the same time, improved administrative 
methods. 

This movement resulted in the appointment of a Special 
Senatorial Committee to make such survey and study, with 
Senator Byrd of Virginia as Chairman. Senator Byrd had 
been forceful in pointing out the need therefore and under 
his chairmanship the work was seriously undertaken. 

The problem being a legislative one—it being a duty 
and a responsibility of the Congress to provide in connection 
with appropriating public moneys, just what government ac- 
tivities there shall be and just how and to what extent each 
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shall function—this was the proper and orderly procedure. 
The Senate was doing its duty. 

At this point, however, the Executive branch inter- 
vened—asked the Congress for use of $100,000 with which 
to finance still another study of “the emergency and regular 
activities of the Executive branch,” and got it. 

The motive behind this intervention by the Executive 
branch into a matter clearly legislative, while not under- 
stood at the time, at least by those not on the “inside,” has 
now become evident. 

Thus it was, however, that the President’s Committee 
was financed—and with what result? 

Does its report point out the eliminations, curtailments 
and readjustments that might be wrought with safety, yet 
produce maximum savings in government costs? It does 
not—and this, notwithstanding the act of the Congress by 
which it was provided $100,000 for its work, stipulated that 
the committee 

“|. . shall ascertain whether the activities of any such 
agency conflict with or overlap the activities of any other 
such agency and whether, in the interest of simplification, 
efficiency, and economy, any of such agencies should be co- 
ordinated with other agencies or abolished, or the personnel 
thereof reduced, and make recommendations with respect 
thereto.” 

No, the Committee ignored this direction by the Con- 
gress and expended the appropriation in giving no more 
helpful service to the Congress or the country than that of 
merely recommending that the powers of the Executive 
branch be broadly increased—and that as so highly em- 
powered, the President be given statutory authority to re- 
vamp agencies and activities largely to his liking. 

The report is a thing of beauty and that clever in pres- 
entation, including omissions, as to match the best that is 
done by advocates before our courts, yet in its conclusions 
and recommendations this Committee may prove to be wolves 
masquerading in sheeps’ clothing. 

It recommends, among other things, that the Executive 
be provided six additional secretaries; a Planning group, ap- 
parently to devise new methods of extending Federal activi- 
ties; a more intimate relationship with, if not means for 
exerting political control over administration of our Civil 
Service system; administrative influence, if not much more, 
over the independent regulatory agencies that have been 
created as aids to the Legislative branch, such as the Inter- 
state Commerce Commission, the Federal Trade Commis- 
sion, etc.; two new departments; higher salaries, especially 
for political jobs; and lastly—and of grave importance— 
freedom of the Executive branch from control by law in the 
uses of public moneys. 

Savings? The report does not even suggest savings. 

Additional costs? Assured—and substantial costs. 

Improved administrative methods? Conjectural and ex- 
ceedingly doubtful. 

Further surrenders of Congressional responsibility to 
aid Executive growth? Many and with vital consequences. 

Of course, until there is permitted public inspection of 
the draft of a bill prepared for the committee with a view to 
legislative accomplishment of its recommendations, we will 
not know just how far it is intended to go in such matters 
as permitting political control over our Civil Service sys- 
tem, and Executive interference or control over the policies 





and decisions of such now independent bodies as the Inter- 
state Commerce Commission, the Federal Power Commis- 
sion, etc. 

There is less doubt as to purpose in the recommenda- 
tion that our independent accounting system be emasculated. 
It clearly is that the Congress now surrender its right to re- 
quire law observance by public officials and employees in 
their spending of appropriated moneys. This is a bold pro- 
posal—and a vicious thrust at the Congress. May I discuss 
it first? This, because it has heretofore been recommended 
to you as being desirable. 

Under our constitutional system we govern ourselves 
through our Congress. It is peculiarly our branch of govern- 
ment—and utterly essential to self-government. Thus, if 
we are to continue constitutional self-government, we must 
see to it that the jurisdiction, authority and integrity of our 
Congress be ever maintained. 

The proposal to wreck our independent accounting sys- 
tem, going as it does to the authority of the Congress to 
effectively safeguard and prescribe the uses of public moneys, 
reaches out far beyond any matter of reorganizing existing 
agencies. It is a proposal to revamp the respective jurisdic- 
tions of two of the three coordinate branches of govern- 
ment—-with loss by the Congress of means whereby to dis- 
charge its constitutional responsibilities to the country. 

The independence of our accounting system is based 
upon that authority and responsibility of the Congress with 
respect to the public moneys. Such authority is essentially 
in the peoples’ forum in any self-governing society—and 
is constitutionally vested in the Congress of the United States. 

In the framing of our Constitution one of the few rights 
definitely and wisely reserved to the people was the right 
to determine from time to time, acting through their Con- 
gress, just what governmental activities there should be and 
the extent to which each activity should function—this 
through controlling the purse strings. No money may be 
withdrawn from the Treasury except pursuant to an appro- 
priation duly made by law. Thus it is, that through stipula- 
tions stated in the appropriating or other laws, the Con- 
gress prescribes or limits the uses of appropriations as in its 
judgment appears in the public interest—and this is why 
the Congress devotes so much time and attention to these 
vital matters. 

It would be little more than an idle gesture for the 
Congress to stipulate or limit by law the uses to which a 
particular appropriation might lawfully be employed and be 
without means of exacting observance by the spending agen- 
cies. Present law provides that means by imposing a duty 
upon the General Accounting Office, an agency independent 
of the spending branch, to see to it that such laws are ob- 
served—and it works. If that means should now be surren- 
dered as proposed, the Congress would be wholly without 
means of being effective. 

It has been stated to you by one whose word it would 
seem you ordinarily would have reason to accept, that the 
United States Government has never had an “independent 
post audit.” True, such bold statement was involved with 
one inferentially suggesting a need for some formal yearly 
report to the Congress certifying to the accuracy of the finan- 
cial records of the government, but was either intended to 
mislead or discloses ignorance of the audit procedure actually 
followed under the independent accounting system set up 
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pursuant to the Budget and Accounting Act of 1921. In 
either event the statement is not in conformity with the 
facts and is misleading. 

It was stated to you also, that “the Comptroller Gen- 
eral has not been able to do that job (independent audit) 
because he participates in the prior decision as to the making 
of the expenditure.” 

And worse—you were told— 

“There are those who have been confused by the situa- 
tion in Washington, and who feel that the suggestion for 
this reorganization in the office of the Comptroller General 
represents an effort to get away from fiscal control. It does 
not.” 

I would prefer to believe that in making these state- 
ments to you, your informant was speaking without knowl- 
edge of the facts rather than with purpose to misinform 
you. 

Under the independent accounting system there is prose- 
cuted a vigorous and thorough audit of the uses of appro- 
priated money—and so independent of control or domination 
by the spending branch, and in the public interest, as to be 
truly effective—so effective, apparently, as to induce this 
drive for release from control by law. 

To an understanding of how serious and far-reaching 
in consequences is the committee’s proposal in this regard, 
there is required some explanation of the plan and the execu- 
tion of the present independent audit—and some exposition 
of what is now proposed. At the risk of boring you with 
detail I shall attempt such explanation—in condensed form. 
Remember please, you asked for it. 

Remember too, if you please, that we are dealing now 
with audit of government expenditures, uses of public moneys, 
and not with operations and expenditures of a commercial 
enterprise set up for gain. In commercial pursuits there is 
controlling in general, the element of ultimate profit, and 
possible gains justify some election in spending by those re- 
sponsible for results—with occasional checking to measure 
accomplishments in the light of expenditures—and with re- 
moval of the incompetent. There is advisable too, the yearly 
audit by an independent concern, to get the true and com- 
plete picture—a picture from which stockholders may ap- 
praise management. In the spending of the public moneys, 
however, there is involved not profit but rather, fidelity in 
the discharge of a public trust, fidelity to the plan for 
government activity as fixed by the people acting through 
their Congress—fidelity to the law. 

The normal procedure for effecting payment of ordi- 
nary obligations of the government is by checks issued on 
the Treasurer of the United States by accountable officers 
to whom advances have been made from the appropriations 
to be charged, by accountable warrant. By such warrant a 
paying officer is placed in moneys for which he is bound, 
personally and to the full amount of his bond, to duly ac- 
count—that is, show lawful uses. For the most part these 
disbursing officers account to the General Accounting Office 
monthly, but present law permits some to render quarterly 
accounts. 

These accounts are audited as quickly as possible after 
receipt and the officers promptly notified as audit exceptions 
are found to be necessary. Many of the accounts are volu- 
minous, so audit exceptions are not withheld even until the 
entire account has been examined but are transmitted as 
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raised to enable the officer to supply missing facts essential 
to allowance of credit, or to accomplish recovery, if possible, 
if he is without facts necessary to establish the legality of the 
payment as made. Periodically the officer’s account is stated 
and he then must make good all of the amounts so advanced 
to him for which he is unable to show uses for which the 
General Accounting Office may legally allow credit. 

There is not only an “independent post audit,” that is, 
audit after payment, there is a continuing audit—and as 
nearly a current audit as our system of rendering accounts 
will permit. 

It is the matter of to whom this accountable warrant 
exacts accountability that is of vital importance. Under exist- 
ing law that accountability is to an independent agency—an 
agency beyond control by the spending branch, with respon- 
sibility to the appropriating power, the Congress, and to the 
country, to exact law observance by all in the spending of 
public moneys—and it is enforcible accountability. That in- 
dependent agency is the General Accounting Office, headed 
by the Comptroller General of the United States. It would 
be suicidal for the Congress to break down such enforcible 
accountability—and it would have equally damaging effect 
for it to surrender to the tender mercies of the spending 
branch the power to determine for itself questions going to 
the legal availability of appropriations for particular uses. 
What a tempting to wrong-doing. Such end, however, is what 
the President’s committee is seeking. If the Congress should 
give in—it would spell the end of its ability to control by law 
the uses of public moneys. 

The Congress can, through vesting broad discretion 
in the Executive by the appropriating enactment, give him 
wide latitude in the uses of particular appropriations. This 
as all know, has recently been done in good measure—gen- 
erous measure. Such procedure provides latitude enough. 
There is no need—utterly no justification—for the Congress 
to completely abdicate in such matters, in favor of the 
Executive branch. 

When I became Comptroller General in 1921, realizing 
the incompleteness of the financial statements issued by the 
Treasury Department, at least with respect to the amounts 
involved in satisfying obligations of the United States, I 
too was of the opinion that after completion of the audit of 
all transactions had during a fiscal year, there should be 
compiled a true statement thereof, showing the savings and 
recoveries accomplished through the audit—and thus the 
true amounts involved in discharging the obligations of the 
Government. It would make an interesting picture—it would 
show the effectiveness of the audit and one phase of its value. 
From a “boost yourself” viewpoint it was tempting. 

But other matters were for consideration. Was it neces- 
sary to the work of the Congress or the spending agencies? 
What would it cost? Could it be compiled in time to be of 
any practical service to the Congress? Would it be of any 
real value to anybody? 

There had been such latitude in spending under the 
old system—the system under which Treasury dominated 
everything and to which it is proposed we now return—such 
latitude in fact as to make the Congress realize its utter 
ineffectiveness and to cause it to regain its authority over 
uses of public moneys by establishing our present independent 
accounting system—such latitude in fact, that when the new 
system was put into operation in 1921, due to resentment, 
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resistance to control by law, there was much difficulty. 
Thousands upon thousands of suspensions were necessary in 
the accounts, due to laxness on the part of disbursing officers 
in requiring and supplying necessary supporting documents, 
or to bullheadedness somewhere along the line in inducing or 
making doubtful or improper payments. If the new system 
was to succeed and be helpful as well as effective, it seemed 
necessary that these difficulties be worked out, if possible, 
through exercise of patience on the part of the accounting 
officers. Much patience was indulged, and much assistance 
rendered disbursing officers—such as trying to help them 
accomplish recoveries for which they were liable—and as a 
result it would have been at least a year before their accounts 
were in condition to warrant the drawing of a dead line— 
making them deposit all moneys advanced them and not ac- 
counted for in legal payments—and thus making possible 
the compiling of a final audit report. 

Conditions grew better, but without unduly pressing 
apparently honest disbursing officers, at best it would be 
six months after the close of a fiscal year before they could 
get their accounts in shape—especially with respect to pay- 
ments made late in the fiscal year, during May and June, 
as to fairly permit of drawing a dead line for purposes of 
adjustments and preparation of an audit report. 

You see—Treasury statements disclose all receipts by 
and all withdrawals from the Treasury. Thus the Congress 
knows, almost daily, what is paid out. This is the worst of 
the bad news. Its members know too, that as the audit is 
made, improper and unlawful payments are discovered and 
the machinery started to accomplish recovery. So the Con- 
gress may safely proceed upon the basis of withdrawals as 
disclosed by Treasury statements, realizing that as those 
amounts are reduced through audit recoveries, the Treasury 
general fund benefits accordingly. The Congress is never 
misled, induced to act on belief expenditures have been less 
than actual. Withdrawals, as disclosed by Treasury state- 
ments, encompass everything, including moneys involved in 
improper and illegal payments later to be discovered by the 
audit, collected and redeposited into the Treasury. 

A final statement of expenditures, after audit, would be 
an interesting document in that it would show the effective- 
ness of the audit—but under our system of making advances 
to accountable officers and audit after payment, I doubt that 
its value would equal its cost. But, please understand, under 
our independent accounting system such a statement can be 
made—and from the actual facts—if the Congress should so 
desire and provide the money with which to do the extra 
work involved. 

By this time you have doubtless gained an impression 
that our system for paying the obligations of the Govern- 
ment through making advances to accountable officers on the 
faith of their personal and bonded responsibility is rather 
lax, risky—not such system as any business concern would 
employ. As a matter of fact few business concerns would 
even think of employing a system not involving audit action 
before actual payment. That, of course, is the safe procedure. 
It would be too long a story to relate in detail how this 
came about in Government, but at one time the Congress 
had lost out almost completely—and succeeded only in 1921 
in recovering a part of its authority—authority over the uses 
of public moneys—and this—through establishing this very 
independent accounting system, the Committee and the Exec- 
utive branch is trying now to induce it to crucify. 





Your informant also wanted you to believe that the 
General Accounting Office is unable to make an independent 
audit of expenditures because the Comptroller General of 
the United States—I now use his words—‘participates in 
the prior decision as to the making of the expenditures.” 

Wrong again. Let us assume he was merely confused. 
Apparently what he had heard about is that statute which 
requires the Comptroller General to render an advance de- 
cision, on a submission by the head of an agency having ad- 
ministrative control over an appropriation, or a disbursing 
officer having a computed voucher before him for payment, 
as to the legal availability of a particular appropriation for a 
proposed use. The law so requires, and properly so—and is 
freely resorted to by officials who wish to operate within 
the law. 

Since it is a responsibility of the Comptroller General 
to pass finally upon the legality of payments as made—see for 
the Congress and the people that uses of appropriations by 
spending agencies conform with law—it would be unfortu- 
nate indeed for honest administrative officials and paying 
officers, and it would retard the doing of the public business, 
if provision for such advance decisions did not exist. The laws 
controlling the uses of public moneys—constantly being en- 
acted or amended—are not always clear. Under this statute 
the head of any agency having an appropriation for use and 
having any doubt whether a particular use thereof would be 
within the law, may state his problem in writing to the 
Comptroller General and that official must answer—and such 
answer binds the Comptroller General to allow credit for 
payments made in conformity therewith. If the Comptroller 
General finds it to be within the law to say yes, the adminis- 
trative activity proceeds with assurance that payments in con- 
formity with such decision will not be questioned in the 
audit. If the Comptroller General finds it necessary to say 
no, he does so in writing and the administrative official is 
benefitted by having the question so authoritatively decided, 
as he may then go back to the Congress if he has a worthy 
proposal. 

Rather a helpful procedure, for an honest administra- 
tive official, don’t you think? And of value, too, to any 
disbursing officer in doubt as to the legal availability of an 
appropriation proposed to be charged by a voucher presented 
to him for payment. Remember, he pays on his personal and 
bonded responsibility—and frequently, millions of dollars. 

These advance decisions are available to all officials—the 
more important ones being published—and to the extent iden- 
tical questions may exist or arise in other agencies, are ap- 
plicable thereto accordingly. 

How in the world may it rightly be said that this neces- 
sary and wholesome procedure hinders or precludes the Gen- 
eral Accounting Office in making an independent audit of 
disbursing accounts—that is, independent of control by the 
spending branch and on behalf of the Congress? Why, to the 
extent advance decisions are sought, they supply not only 
safety and assistance for honest officials but a guide for audit 
action by personnel of the General Accounting Office. 

Now let us look at his most serious error—his claim that 
this scheme is not an effort to “get away from fiscal control.” 
If he means control by law as effectively as now—he is 
clearly wrong. Possibly he was playing with words and could 
explain his meaning to be that if the Congress should now 
surrender its right to exact law observance in the spending of 
public money and should give the Executive branch a free 
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hand, there would probably be exerted some sort of “control” 
within that branch—enough possibly to justify the statement 
that the proposed scheme would not “get away” from all 
control. I imagine there would be some “control” within the 
Executive branch, but there is nothing to give assurance it 
would necessarily have relation to the “law of the appro- 
priation.” With the Secretary of the Treasury in the saddle— 
as control official—he could ride in high and mighty fashion 
over the bodies of his fellow cabinet officers kneeling in sup- 
plication for his favor. 


This scheme would effectively strike down control by 
law over the uses of appropriations. Don’t be misled about 
that. 

If our Congress is ever again to resume its proper func- 
tions, resume discharge of its constitutional responsibilities 
to the country, it will need every shred of means it now 
possesses for exacting law observance in the uses of public 
moneys. Every shred of means it now possesses, and more. 
To such end our independent accounting system should be 
perfected, not emasculated. 


One could talk all day on the viciousness of this pro- 
posal, it has so many seriously harmful phases, but I am sure 
I have said enough to convey my estimate of the dynamite it 
contains. 

The so-called “audit” proposed by the Committee, not 
to do the work of our present effective system but apparently 
advanced as salve to soothe the wounds of a Congress called 
upon to make so serious a surrender of its authority to the 
Executive branch, would prove most ineffective and of little 
if any value. Just to “check up” after all the damage has 
been done and merely to find out how much was lost through 
law violations—if there could be found out from such in- 
formation as would be administratively divulged for such 
a toothless procedure—the auditing officer having no means 
of exacting recoveries—would seem a useless thing to do. 
Then, too, would it be good sportsmanship on the part of 
the Congress to tempt an official to disregard the law in 
using public moneys and then jump on him for doing just 
what he had reason to think it expected him to do? 

What of other recommendations made by the Committee 
—and what the consequences if such proposals should be 
adopted? 

No one will object, of course, to the Executive being 
provided six additional secretaries, if he wants them. How- 
ever, the next President may not wish so many personal sec- 
retaries—nine—so there should be avoided, if possible, the 
costs of again rebuilding the Executive offices which were 
reconstructed and extensively enlarged only a year or two 
ago. 

The proposal for a permanent agency for study and 
planning may have some merit—might be turned to good— 
depending of course on how thoroughly and sanely the plan- 
ning is done. But why should not the results be the property 
of the Congress—the governing body under our system—or 
at least be shared equally by the Executive with the Con- 
gress. Under the committee’s plan these studies and reports 
appear intended exclusively for the Executive. Undoubtedly 
the day will come when our Congress will resume originating 
its own legislation—I fervently hope so—and when it does 
it may find itself without the benefit of such studies and 
recommendations if they should be made exclusively to the 
Executive—who might not like them and bury them accord- 


ingly. This seems not a vital matter but it would be encour- 
aging if the Congress should begin looking out for itself. 

Of course, this planning business will cost money. Ex- 
pect no saving here. 

The proposed revamping of our Civil Service system 
may prove to be a serious and far-reaching matter. Develop- 
ments should be carefully watched. If it should prove to be a 
movement for political control of the functioning of the 
system, or a means to accomplishing the “covering in” of 
the thousands of present political appointees without ade- 
quate safeguards and the doing of complete justice to those 
many others who too aspire to enter Government service on 
a career basis, it should promptly be crushed. 

Our present system can be improved and I would not 
knowingly hinder any movement going in the right direc- 
tion. In fact, it is my experience that nearly all of those who 
have held places of real responsibility in government, favor 
a system that may truthfully be entitled “Merit System.” 
However, the working out of a system that will withstand 
political attack is a highly technical problem and any mate- 
rial change in our present system should not be made until 
after the proposed change has been subjected to close scrutiny 
—not only by the joint committee but by the regular com- 
mittees of the two Houses of the Congress, the members of 
which have had large experience in such matters, and by 
those many citizens who long have felt a keen interest in 
the upbuilding of a real merit system not only for Federal 
but for state governments. 

The propriety of establishing two additional depart- 
ments, and the wisdom, will depend upon the facts—and 
largely upon whether present “emergency” activities are to 
be made permanent and expanded. The President’s com- 
mittee, unfortunately, gives us no justifying facts, just its 
conclusion. Due to this it is to be hoped that the joint com- 
mittee will go into the facts very carefully. Possibly they 
will disclose that only one new department is needed—and 
perhaps, none at all. 

It will cost a lot of money to establish, house, equip, 
and hereafter maintain, two additional departments. To pro- 
vide each a new building in line with those recently con- 
structed for existing departments, and judging by experience 
it will be done, will cost some thirty or forty million dollars. 
In addition, consider if you will, the innumerable and con- 
tinuing operating and contingent costs. Just examine the 
yearly appropriations for existing departments, and judge for 
yourself. True, some regular activities may be moved thereto 
and the costs will be about the same in one department as 
another—but note that from the names proposed for these 
new departments there is apparently contemplated a per- 
manent status therein for some of our most expensive ‘“‘emer- 
gency” activities—and don’t be fooled about the ultimate 
costs. 

It would be wrong, of course, terribly wrong in view of 
the need to reduce costs of government, to establish two new 
departments, or even one, unless there exists actual need— 
and clearly, need may not properly be assumed—taken for 
granted. The guess of the President’s committee should not 
be accepted as final—or even as persuasive—as there is too 
much danger, in view of the absence of any attempt by the 
committee to justify by facts of need, such large additional 
costs, that the committee did not give the matter of actual 
need, serious study. 

The proposal that now independent and semi-indepen- 
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dent boards, commissions, committees, authorities, corpora- 
tions and what-nots, of which so many have recently been 
created, and in large part by Executive action or with Execu- 
tive approval—be now “covered in” to one department or 
another for Executive control through Cabinet officers, aside 
from the fact that many of them should now be abolished 
outright, seems so meritorious, at first glance, that our people 
may not see and comprehend all that is actually involved. 

The proposal clearly is to include in this “covering in,” 
those great regulatory commissions heretofore created by the 
Congress to serve legislative needs through performance of 
investigational and fact-determining duties. In particular, the 
Interstate Commerce Commission, the Federal Trade Com- 
mission, the Federal Power Commission, the Federal Com- 
munications Commission, and the Securities and Exchange 
Commission. This, notwithstanding these agencies are per- 
forming delegated legislative functions under definite and 
explicit statutory direction and that accountability in this 
regard is to the Congress and not the Executive. In truth, 
the more important of the duties of these agencies involve 
matters of the Congress itself, had it the time, would nor- 
mally function upon legislatively, under our system. It could, 
of course, by law, fix freight rates, grant power sites, and li- 
cense radio broadcasting stations. But to do all such things 
needful to be done would require much time, so, as to particu- 
lar matters susceptible of such treatment, these commissions 
have from time to time been set up as aids to the Congress, 
and for the convenience of the citizenship, in furtherance of 
prompt and orderly action upon matters, wholly non-partisan 
in nature, but so involved as would unduly burden the legis- 
lative branch to give them the attention their importance 
usually would justify. 

These agencies have heretofore been carefully safe- 
guarded by the Congress from political influence or domina- 
tion—and properly so because of the non-partisan nature of 
their duties. The committee sensed the dangers in attacking 
their independence, and apparently did not relish the job, 
and, notwithstanding its attempt to minimize them, those 
dangers are in fact, very real and most serious. 

Independent now— independent to investigate and to 
decide without partisan-political interference and under ac- 
countability only to the Congress—with control over the 
appropriations made annually for the doing of their work, 
and control too over personnel employed to assist them, the 
Committee proposal is that they be brought now, and defi- 
nitely, within the Executive branch and placed under Cabinet 
officers. Once within a department, independence is gone. 
There’s the rub. 

While the committee suggests that the “decision” au- 
thority now vested in these agencies be not destroyed, the 
plan, in general, contemplates that these agencies be divested 
of all but “decision” duty and authority—that all adminis- 
trative duties and matters be performed by the Department, 
including even “policy-determining aspects” and “first in- 
stance” decisions, the issuance of “orders” thereon, etc., with 
appellate jurisdiction in what may be left of the regulatory 
agency, and this on “questions of law.” 

Thus disorganized and cut off from contact with the 
Congress—estimates for money with which to do their work, 
and appropriations as made, both under Cabinet officer con- 
trol, and very effectively so—power in the Executive to de- 
termine and regulate by Executive order what of the duties 


are “administrative” and thus for doing by the Department 
—power in the Cabinet head to hire and discharge personnel 
—where the independence, as a practical matter? 

But is complete independence of action by these agen- 
cies, after departmental absorption, really within committee 
contemplation? In all frankness, is it not likely the com- 
mittee had in mind the Executive's attitude toward the func- 
tions of the Federal Trade Commission and his view of 
Executive relationship thereto as disclosed by his request 
for Commissioner Humphrey’s resignation therefrom—and 
that what is really being sought is a condition whereby wider 
Executive influence may be exerted over the policies and 
decisions now for independent fixing and determination? 

In a matter as far-reaching as this we must consider and 
weigh possibilities as well as probabilities. 

What might be the condition in this country of ours 
if one man, and he the head of a partisan political organ- 
ization in power, could influence at will, even dictate, the 
investigational activities, the policies, and the decisions of 
such powerful regulatory agencies as these independent com- 
missions? That power—to favor or to ruin—to retard or 
to punish—as means life or death in industry. It is no 
answer to say such power would be only wisely employed 
if given to one so exalted or beloved as to be elected Presi- 
dent of the United States. We have not yet produced a man 
equal in wisdom, fortitude, and unselfishness, to the Christ, 
and one lesser equipped could not with safety, be entrusted 
with such life and death powers. Power of arbitrary action 
over common carriers and those intricate problems the de- 
termination of which often means survival or bankruptcy, or 
the ruin of one locality to the advantage of another—power 
over every part and phase of our industries coming within the 
broad jurisdiction of the Federal Trade Commission—power 
over the intricate and far-reaching problems falling within 
the wide jurisdiction of the Securities and Exchange Com- 
mission, likewise those of the Federal Power Commission— 
and power to dictate what may be discussed or said over the 
air, and who to say it. Free speech, perhaps—but nowhere to 
speak it. 

May it be said these powers are not sought for the 
Executive branch? Then why break down the present inde- 
pendence of these agencies? Surely, no such chance should be 
taken on a mere possibility of slight savings in administrative 
costs—and this, when there exists wide room for doubt that 
a dollar actually would be or could be saved. 

But note, if you please, that the committee frankly says 
—“The commissions produce confusion, conflict, and inco- 
herence in the formulation and in the execution of the 
President’s policies.” Can there be doubt as to what power is 
being reached for? What are we to have in this country— 
self-government or Fascism? If the latter, then why a 
Congress? 

This is another phase of Government “Reorganization” 
that will bear close watching. 

Considering the report as a whole, I am at a loss to 
understand why the committee spent even $5,000 of the 
$100,000 supplied it by the Congress. The report could 
have been written in a week by any three members of the 
President’s Official Family with the assistance of a few of 
those clever gentlemen sometimes spoken of as “Bureau- 
crats.” Those gentiemen who make government a business 
and sometimes forget they are public servants—and who 
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expand in importance, and in salary, when the Executive 
branch succeeds in enlarging its powers at the expense of 
authority constitutionally reposed in the Legislative branch. 

The report merely puts into words—and “recommenda- 
tions’—schemes that have been brewing within Executive 
branch circles during the last two or three years. With 
these schemes the committee cither found itself in accord— 
became “converted” thereto—or was just “taken in.” 

When considered in connection with its companion 
piece—the Executive’s request for authority so to revamp the 
personnel of the Supreme Court as to secure over-turning 
of age-old interpretations of our Constitution, and decisions 
adopting in lieu thereof his present views of the manner in 
which the provisions of that venerable document should have 
been construed and interpreted—is there not forced upon us 
reason to believe that there exists a planned movement within 
the Executive branch of our government for the building of 
a Central Authority therein, so equipped and empowered—and 
entrenched—as to be able, and free, to govern—either in ac- 
cordance with its conception of popular will, or what it may 
consider good for us? 

Much will depend upon what the Joint Committee 
does—the thoroughness with which it goes into the facts and 
the purposes behind the committee’s recommendations—and 
what it may report out. and recommend for adoption by the 
Congress. We might be agreeably surprised by what the 
Joint Committee does, and I hope we may be. Then again, 
we may be terribly disappointed. 

While it seemed generally accepted in Washington, at 
the time, that the Joint Committee was studiously so com- 
posed as to insure a clear majority favorably to the Executive 
branch—this because the Byrd Committee, while included, 
was substantially augmented by Senators who had been out- 
standing in adherence to the President’s wishes in all things 
—-while members on behalf of the House, no matter how 
awake to the dangers and seriously concerned, would be 
curtailed in freedom to act by the influences of the House, 
in which there has not yet appeared the independence from 
Executive domination that is being evidenced in the Senate, 
{ wish to state it as my view that inasmuch as all of these 
members of the Congress, Senators and Representatives, have 
heretofore rendered outstanding public service, and have at 
some time exhibited such sense of duty and realization of 
responsibility as to rise to great heights, none of them should 
he abandoned as beyond the pale of reason—as unalterably 
determined to support the President’s Committee—and that 
it is our clear duty to help them realize their present responsi- 
bility to the country to preserve and defend the jurisdiction 
and authority of our branch of Government—the Congress. 


Personally, I hope the Joint Committee junks this re- 
port and brings out a bill so framed as to exact forthwith 
all eliminations and curtailments that may be made with 
safety, and such readjustments as will produce maximum 
savings commensurate with means for best administrative 
methods—the stopping of all waste, extravagance, and need- 
less, useless spending, by government. 

One thing appears to warrant anxiety. The Joint Com- 
mittee so far has operated behind closed doors. It is unthink- 
able, of course, that so serious and far-reaching a matter 
should be taken to the floor of either House of the Congress 
without full public hearings. I can’t believe there is danger 
of such a thing being done. However, we are warranted 
in these times in taking nothing for granted and I would 
urge this body and all citizens to be alert. Remember— 
“Eternal vigilance is the price of liberty.” Be helpful to the 
Joint Committee. Let its members know of your deep inter- 
est—and of your convictions, at least as to what should not 
be done. 

This movement, now being denied public view by the 
importance of the controversy over the Judiciary, is of serious 
importance in its own right—of such importance indced 
that it would now be supplying the headlines for our daily 
papers, at least sharing them with the sit-down strikers, were 
it not for the deep public concern aroused by the attack upon 
our Judicial system and the anxiety of our people to be 
kept fully informed of developments. 

Two movements, properly prosecuted, would not only 
balance our Federal budget but make for vast improvement 
in conditions, not only throughout the country but within 
government. 

1. Stop all waste and needless spending by government. 

2. Remove the need—and excuse—for appropriating 
annually, billions of dollars for the Executive’s use in extend- 
ing “relief.” 

The first can be and should be done by the Congress— 
and promptly. 

The second must be done by us—the citizenship. For 
instance, only our industries can solve our unemployment 
problem. They must do it ultimately. They can do a better 
job of it, conserve their money, and show the country that 
industry moves on humane considerations, by doing it on 
their own motion—so why wait? But this would open a 
subject it would require an hour to fairly discuss and I have 
already taken too much of your time. Let me suggest—no, 
urge, that you promptly examine into the possibilities, and 
that you start the ball rolling. 

We must begin soon doing something about this business 
of self-government. 


What Does Labor Want? 


By EDWARD F. McGRADY, Assistant Secretary of Labor 
Auspices, National Radio Forum, NBC, March 29, 1937 


HAT does labor want? Will labor ever be satis- 

W\ fied? The answer to the first question is that the 
wants of labor vary from time to time. Once it had 

the status of serfs and asked for liberty. After a long struggle 


freedom was secured, then it asked for wages. Later it asked 
for the right of organization. Then came the request for 
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shorter hours, better working conditions and the right to 
have its organizations recognized. 

Let us briefly retrace each step to see what labor did 
want and why. The lot of labor in the English speaking 
countries centuries ago was tragic. In the twelfth century 
King Henry II declared: 
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“The same law of the land must be for all classes of my 
subjects.” 


But in those days laborers were not considered subjects. 
They were denied equality under the law. As late as Queen 
Elizabeth’s time they were referred to as “fragments.”’ Even 
the Magna Charta, delivered in 1215 by King John, of 
which Englishmen are so justly proud, referred to a moiety 
of the two million persons that had inhabited England at 
the time of its promulgation. It affected freemen alone. 
At least one-half of the entire population was in a state of 
slavery. A worker could be beaten by his master, and the 
murder of a worker by his owner was no crime in the eye 
of the State, although the Church condemned it. He was 
incapable of acquiring property for himself and any he ob- 
tained became his master’s. He could be separated from his 
wife and children and sold to another lord, or he could be 
sold with the land upon which he lived as if he were a 
chattle attached to it. 

What did labor want in those days? It wanted free- 
dom; that’s all. 

After the great black plague swept over England in 
1348 hundreds of masters died and their workers became 
freemen. Thousands of workers also perished. The masters 
that survived hired the men who had no masters to harvest 
the crops. 

Then what did labor want? It demanded wages, but 
the nation’s leaders in conjunction with the lords and mas- 
ters passed laws compelling the men to work for wages that 
were customary before the plague. The workers rebelled 
and combined with the peasants to resist these laws. 

What did labor want then? It wanted the right to 
confer with its employers about wages. The workers pro- 
tested against somebody else setting their wages without 
first conferring with them. 

In 1383 the authorities of the City of London issued 
a proclamation “forbidding all congregations, meetings or 
conspiracies of workmen.” 

In 1396 shoemakers and saddlers were thrown into 
prison for calling meetings of workers. 


What did labor want then? It wanted the right to 
organize and the right to assemble to discuss their conditions 
of employment. 

During the reign of King Edward VI an act was 
passed whereby if a man refused to work at statute prices 
he was branded with the letter “V,” standing for vagabond, 
and reduced to slavery for 2 years. If he attempted to escape 
from that condition he was branded with the letter “S” 
and became a slave for life. If he still objected he was hanged. 


But these severe penalties did not stop labor. It con- 
tinued to agitate for a better life and a better day no matter 
what the price. 

Again, in the sixteenth and seventeenth centuries, it was 
ordained that “journeymen should make no unlawful as- 
semblies, brotherhoods and flockings together.” It was the 
same old battle of 500 years on the part of the workers 
against their employers and the lawmakers to secure the right 
to organize, to hold meetings, and to bargain. Although the 
workers met with persecution, imprisonment and loss of 
life, they never ceased struggling. 

It was not until 1795 that a workman could legally 


travel in search of employment outside of his own parish. 
In Scotland miners were obliged to remain in the pit as 
long as the owner chose to keep them there. Not until 1824 
were combinations of working men rendered legal for “im- 
proving wages and reducing hours of labor.” 

So what labor wanted in the early days of England 
was—first, freedom; second, organization; third, better 
wages, and fourth, shorter hours. It had to fight every step 
of the way, submitting itself to flogging, branding, and 
imprisonment. But out of these long and heartbreaking 
struggles labor emerged triumphant. 

In this country 125 years ago all organizations of 
workers were taboo. Strikes were considered crimes, and 
when the workers did strike they were in danger of prosecu- 
tion for criminal conspiracy. The 13- and 14-hour day was 
practiced and accepted as a matter of course, as agriculture 
was predominantly the basic industry and set work standards. 


In 1816, when the shipchandlers organized to have their 
hours reduced, the whole committee was arrested because it 
was illegal for labor to state how many hours it desired to 
work. As late as 1869, when meetings of the workers were 
called, they used cabalistic symbols written on sidewalks and 
shop walls. The meetings had to be held in secret because of 
the blacklisting, victimizing and, perhaps, imprisonment of 
the leaders of labor. : 

What did labor want in America? First, it wanted the 
right to organize; second, the right of free assemblage, and 
third, the right to bargain for wages and hours. Almost the 
same things for which labor pleaded for centuries in England 
and at last secured. 

Reforms came, but they came painfully slowly. It was 
open season at all times in some industries on labor leaders 
and agitators. Many employers as a condition of employment 
compelled the workers to sign contracts stating they had not 
joined and would not join any labor union. Labor then 
turned to legislation in the industrial States and to the Con- 
gress of the United States. Here again it was faced with 
the opposition of high-powered lobbyists and the best legal 
talent that industry could engage. 


Opponents of organized labor resorted to many different 
types of opposition to prevent unionizing their plants and 
to resist the demands of their workers. Recently before a 
Senate Investigating Committee, sworn testimony revealed 
that some employers invested millions of dollars in creating 
industrial spy systems within and outside the plants to pre- 
vent their employees from joining unions of their own choos- 
ing. No worker knew whether he could trust his fellow 
worker or not. A spirit of suspicion, unrest and indignation 
developed and ran through every department of every plant. 


Espionage was augmented by the purchase of large 
amounts of nauseating and tear gas, gas masks, revolvers, 
machine guns, and bullet proof vests. But all of this proved 
futile. The workers continued to organize and strikes con- 
tinued to take place. Suffering on the part of the workers, 
stoppage of production, terrific financial losses to industry 
and to whole communities, were the consequences. 


The Act creating the Department of Labor says: 


“The purpose of the Department of Labor shall be to 
foster, promote and develop the welfare of the wage earners 
of the United States, to improve their working conditions, 
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and to advance their opportunities for profitable employ- 
ment, and that the Secretary of Labor shall have the power 
to act as mediator and to appoint commissioners of concilia- 
tion in labor disputes whenever in his judgment the inter- 
ests of industrial peace may require it to be done.” 

This permits the Secretary of Labor to mediate all 
disputes, but we have been severely handicapped by lack 
of appropriation to employ a staff sufficient to cover the 
48 States. We have never had more than 50 conciliators 
and now have but 36. 

An employer or a union may refuse to accept the ser- 
vices of our conciliators, because, under the Act, the Depart- 
ment of Labor has no power to compel anyone to do any- 
thing against his will. However, since the establishment 
of the Department of Labor, the Conciliation Service has 
aided directly and indirectly more than 17,403,595 work- 
ing men and women as well as thousands of employers who 
appealed to this service for assistance. 

Thirty-five per cent of our cases were settled before 
any stoppage of work took place. Due to the active par- 
ticipation of the Federal conciliators, the strikes were set- 
tled in a much shorter period than they would have been 
had both parties struggled alone. 

No other government in the world, having a similar 
service, has handled such a vast number of cases and met 
with such success. This is all the more remarkable when 
you consider that this Department is without any power 
except to use conciliatory methods. 

Our conciliators are instructed to make every effort 
to enter a dispute before any stoppage of work takes place 
and they are then instructed to stay with both parties until 
an agreement has been entered into. 

I have acted as an arbitrator in 19 different labor 
disputes. In 11 of these disputes I was the sole arbitrator. 
I have personally negotiated contracts covering more than 
one million, 200 thousand workers, involving many indus- 
tries, from the making of needles to the building of battle- 
ships. 

Before entering any dispute I make a careful survey 
through the best known authorities on the financial con- 
dition of the company involved, whether it has been losing 


* or making money in recent years; what its condition is at 


the moment and what the prospects are for production within 
the next 12 months. I also attempt to make a survey of 
labor: What similar classes of workers receive in the form 
of wages, hours, cost of living, present and expected in the 
future, the speed-up, and conditions of employment. 

~ When one is fortified with all this information he has 
a very clear picture of the needs, wants and ability of 
both sides. With tact, patience and sympathetic understand- 
ing of the problems of both sides he can seldom fail. If 
unable to prevent a strike he can at least end it at the 
earliest possible moment. 

Of course the conciliator’s impartiality and fairness may 
be under suspicion and often he must contend with many 
disagreeable experiences, such as espionage and wire tap- 
ping, but these are rare instances. 

During the past four years the number of strikes, the 
number of workers involved, and the man-days lost were 
as follows: 


Year No. of Strikes Workers Involved Man-days Lost 
SN obs 4.00 1,695 1,168,272 16,872,128 
SE 6d Swen 1,856 1,486,695 19,591,949 
ae 2,014 1,117,213 15,456,337 
i Far 2,125 790,000 13,800,000 


During the months of January and February of this year, 
there were: 
390 204,000 4,185,000 

It is impossible for me to tell you what price the com- 
munities, in which the strikes took place, had to pay, and 
I have no reliable figures on the financial losses to indus- 
try. However, I do know the amounts involved in two 
recent strikes that came under my personal supervision. 
One cost 700 million dollars and the other 80 million 
dollars. 

What was labor asking for in these thousands of strikes? 
Ninety per cent of the demands were for union organiza- 
tion, union recognition, no discrimination, increased wages, 
shorter hours, violations of agreements, and the closed shop. 
For more than 800 years labor has fought to secure and 
maintain three of these demands, namely, the right to have 
a union of its own choosing; the right to have that union 
recognized, and against discrimination. For these rights 
workers have sacrificed their lives. Does anyone think labor 
is going to surrender these rights now? 

So you see almost 90 per cent of the differences that 
caused these thousands of strikes could be eliminated if by 
governmental sanction, as many other nations have done, or 
by voluntary agreement between industry and labor, we 
would give labor the full right to organize, and the right 
to be recognized for collective bargaining covering wages, 
hours and working conditions. The rest of our labor troubles 
could be classed as miscellaneous and minor in character. 

The President and the Congress made an attempt to 
stabilize and protect both industry and labor by creating 
for the first time in this country what might be called a 
national labor policy. They passed the National Industrial 
Recovery Act and the Wagner Labor Disputes Act. The 
first, as you know, was declared unconstitutional by the 
Supreme Court. 

The Wagner Labor Disputes Act is being challenged 
on the same grounds. Industry charges that the Act is un- 
fair and that it is biased in favor of labor. As a result during 
the past 20 months, 83 applications for injunctions were 
served against the Act—all of them by industry. Fifty-nine 
of these applications were denied. None of those denied 
was reversed by the Circuit Court of Appeals, but in the 
meantime injunctions were granted in 20 cases. The average 
delay up to the first of March, win or lose, was a little 
over seven months per case. 

Labor feels very strongly about this, and having failed 
to secure these rights by law is determined to obtain them 
by its economic strength. This is one industrial sore spot 
and will be the cause of much future trouble unless a remedy 
is found. 

Doesn’t it seem tragic that in this country, the richest 
nation in the world, having the smartest business men in the 
world, and the most productive workers in the world, that 
industry and labor cannot of themselves settle their differ- 
ences in an intelligent and honorable manner without hav- 
ing to resort from time to time to industrial warfare, whose 
vibrations extend into every State in the Union? 
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If peace and good will are to be established and main- 
tained among those associated with the industrial life of the 
nation, it is high time that they sheathe their swords and 
think in terms of cooperation, understanding and mutuality. 

This involves the complete recognition of the rights 
of all who constitute the human force of industry. There 
can be no responsible relationship where one industrial group 
attempts to deny to another group the exercise of a legal 
or a moral right. As corporations become necessary in the 
formulation of industrial enterprises of trade, unions also 
become necessary in order to satisfy the desires of working 
men and women to organize for mutual advancement and 
protection. As the owners of industry exercise the right to 
form corporations, their working men and women want to 
exercise their right to form their own trade unions. Each 
group recognizing that the day of individualistic efforts 
and action has largely passed and that a new day of col- 
lective action is here. 


If labor is given the right to organize freely and the 
right to bargain through representatives of its own choosing 
on wages, hours and working conditions, it will have to 
assume the responsibility of discipline among its members, 
sacredness of contract, efficiency of production, and elimina- 
tion of waste, out of which is bound to develop an intelli- 
gent and cooperative spirit. 

With each side recognizing the full rights of the other 
and respecting those rights, benefits and advantages will 
come to industry, to the workers, and to the general public, 
all of which will enrich the entire nation. 

I have been reassured over and over again by the 
leaders of the American Trade Union Movement that if 
given an opportunity they are ready to assume these obli- 
gations in full. 

The time has arrived for the leaders of both industry 
and labor to demonstrate their statesmanship. The people 
of the nation are watching and waiting. 


The Firing-Line in the Law 


By JAMES M. LANDIS, Chairman, SEC; Dean-Elect, Harvard Law School 
Before Third Annual Eastern Law Students Conference 
Catholic University of America Law School, Washington, Mar. 20, 1937 


of a former colleague of mine. Versed to an extraor- 

dinary degree in continental history, his answers to 
modern problems always found suggestive roots in the dim 
past. Indeed, it was sometimes said of him that you were 
fortunate if he only began his answer with events in the time 
of Diocletian and didn’t insist that for the solution of a 
matter of seemingly everyday academic policy some search 
back beyond the Empire was essential. And yet it was amaz- 
ing to see him grasp some galvanic current moving from the 
past and with that distant spark illumine a modern problem. 

In the field of education such a technique is or should 
be commonplace. One grasps for shadow, the better to com- 
prehend sunlight. One reaches into the past, more clearly 
to know today and tomorrow. It is the privilege of all who 
care about education to test the depth and quality of that 
shadow, for there, perhaps more than anywhere, one must try 
to pierce the brilliance of continuing dawns. 

Some hesitation naturally attended my acceptance of the 
invitation to speak before this gathering. Closeness to political 
life and absence for some years now from the academic 
scene, made me doubt just what I could contribute to this 
occasion. I accepted, finally, with the hope that familiarity 
with the firing line where law is being made might enable 
me to make some small contribution to the thought which the 
present stresses and strains within the structure of the law 
today have created. 

Probably no institutions in our country have richer 
shadows than the great progressive Law Schools. Emblematic 
of their traditions is the fact that these shadows are vantage 
points rather than retreats. Let me touch for the moment 
upon some of those that seem to me central so that we can 
properly set the background of our thinking. 

First, we may mention the insistence upon technical com- 


‘ey an occasion such as this, I always envy the gifts 


petence. Just as those who would make music a profession 
submit to the stern discipline of daily drill and finger exercises, 
the student of the law needs to master, and master effectively, 
the methods of handling the materials ready to his hands. It 
is the insistence upon competence in the method of inquiry, 
upon realism in the articulation of premises, upon relevancy 
in reasoning from them, that strikes the entering student of 
the law school with emphasis. Indeed, where, in the first 
excitement of the search for knowledge, he hopes to find 
answers to the many problems of the law, he finds at first 
no answers, instead analysis of methods for searching for 
them. It is drill, to be true, sometimes dogged, determined 
drill, and yet the type of ground school training without 
which no flight can be safe. This tradition, of course, we dare 
not sacrifice; nor on the other hand dare we prolong it so 
long that the very urge to fly leaves before the opportunity 
arises. 

A second tradition that, perhaps, should be integral to 
the very idea of education and yet so often is missing, is the 
insistence upon the centrifugal forces of instruction. From 
an administrative standpoint, to search for men with vary- 
ing minds, varying outlooks, is imperative. As illustrative one 
can recall the contribution made by the combination of 
James and Royce in the early days of the Philosophy Depart- 
ment at Harvard. The bond of a faculty can never be loyalty 
to particular truths, but the deeper one of loyalty to the idea 
of truth. Under the shelter of such an idea men of diverse 
legal creeds, diverse social outlook, could gather, and by 
their example, make of the profession of the law an avenue 
for the attainment of varied ideals. 

A third tradition of the best Law Schools has been that 
of not only a willingness but an eagerness to pioneer—an 
attitude that embraced not only the instructional method but 
also went to critiques of the substance of law. To see how 
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true this is, one need only think of the conception of Langdell 
at Harvard that the best method of forging ideas was not 
through didactic pedagogy but upon the anvil of debate. His 
realization that no uniform architectonic qualities could 
dominate structures that each man had to build for himself, 
led him away from the effort to impress formulated concep- 
tions of the law upon his students, and to the effort to en- 
courage them to select and build, stone by stone, their own 
structures. This contribution, commonly known as the case 
system of instruction, was perhaps the most effective force 
in the revitalization of legal training in the Nineteenth 
Century. 

These three aspects of the best legal tradition fit into 
a harmonious triptych. The emphasis on technical competence 
protects us against newness for the sake of newness, instill- 
ing as it does the discipline that one must know the present 
progress of an art before one essays its further advance. The 
emphasis upon centrifugal forces means absence of moulds 
of opinion, the freedom of choosing one’s own way of living, 
and the joy of finding that the law can be its avenue. The 
tradition to pioneer means more than the glory of explora- 
tion. It means the insistence upon refreshing the law through 
continual reference to the needs of a nation. 

The needs of the nation today with respect to law may 
seem to us endless, complex, and novel. There can be no 
doubt of their great number or of their complexity. But I 
do not believe that with reference to the springs of their 
origin they present anything essentially new. From decade to 
decade our needs with respect to law have varied, but they 
have varied only in form or in the intensity of demand. They 
can all be related to the continuing existence of two funda- 
mental desires. The first is the constant clamor of a changing 
society for the recognition through law of new rights, new 
claims, new liberties. The second is a demand for the fashion- 
ing of new machinery to give old rights their intended effects 
—a demand that arises because the complexities of such a 


_ society tend to dull the effectiveness of the old machinery to 


realize the old rights. 

Examples of the first desire—for the creation of new 
rights and new liberties—are to be seen most frequently un- 
der conditions of national economic stress, or under condi- 
tions where a slow shift of power in society from one group 
to another occurs. The recognition of this need comes about 
sometimes dramatically through legislative action, at other 
times imperceptibly in the course of litigations that offer 
opportunities for judicial lawmaking. The history of our 
law is replete with illustrations of the creation of new rights. 
In the employer and employee relationship, the right of 
employees to quit work together for the simple end of im- 
proving the conditions of labor found recognition only in the 
early Nineteenth Century. Indeed, the right to strike and 
through such economic pressure to force collective bargain- 
ing found no recognition in this country until the turn of 
this century, and even today in many states it is still of doubt- 
ful standing. But this insistence upon collective bargaining 
refuses to stand still. It is pushing itself now from a claim 
to use economic pressure towards the accomplishment of this 
end, to an insistence that the law itself shall impose a duty 
upon the employer to endeavor conscientiously to arrange a 
collective labor contract with his employees when a majority 
of them so desire. 

In the same field we have witnessed for some years the 
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effort of employees to bring about recognition of their claim 
to be free to persuade others to refrain from taking their 
places, who, by such action, would diminish the effectiveness 
of their own economic pressure. In recent months we have 
seen the advancement of a new claim to take measures that 
will effectively prevent all production until grievances are 
satisfied—action that in its economic effects is the counterpart 
of the lockout, but because of the absence of any relationship 
such as the lockout possesses to property, finds itself with 
doubtful traditional legal justification. The eventual out- 
come of such a claim will depend in part upon the emphasis 
that law will give to the concept of property and its inviola- 
bility in its industrial and corporate setting to economic 
pressure of this type—and in part, perhaps, on the capacity 
of our law to devise new concepts and mechanisms to meet 
the needs out of which this type of economic pressure has 
been born. 

Elsewhere in the industrial field other claims are being 
advanced, such as the claim that society must exact as a 
condition precedent to the existence of an enterprise a duty 
upon its part to pay its employees a living wage. In the 
consumer field, claims to new freedoms are similarly being 
asserted—the claim for more truthful presentation of the 
product that is offered whether that product be a cosmetic 
or a security. In the field of corporate organization the stock- 
holder is clamoring for protection against complexity in the 
corporate structure, against the divorce of ownership from 
control, against the uneconomic combination of business units 
into a far flung enterprise. In the field of merchandising, com- 
plaints not unlike those that shippers made some sixty years 
ago against carriers are coming to the fore—discrimination 
in price—without relationship to quantity or quality, and 
the presence of a host of unfair trade practices that can so 
readily conceal themselves amid the complexities of modern 
methods of distribution. In the field of agricultural and 
mineral production, producers themselves inveigh against the 
wasteful use of limited natural resources of competitors. 

The desire for new machinery to make more effective 
the protection of old rights arises out of depreciation and 
obsolescence in the established mechanisms of the common 
law. The normal processes of litigation prove themselves, 
for different reasons, to be ineffective in bringing about the 
practical recognition of recognized rights. They fail either 
because of the cost that attends the process, because of the 
delay that it involves, or because of the inability of men not 
expert in highly specialized fields to apply accepted principles 
to new situations. But' the instinct for a living law refused 
to accept frustration, It simply seeks other forms for its 
realization. Chief among them today is the administrative 
process which is only a different form for the assertion of 
law. : 

Perhaps the most striking development of the last cen- 
tury in governmental invention for the effectuation of policies 
is the administrative commission. The history of its origin 
and development in this country constitutes a most revealing 
chapter in human affairs. The circumstances that led in 
1887 to the creation of the Interstate Commerce Commission 
are well known. First, there was the realization of the need 
for regulation arising from the complexity and significance 
of the development of the railroads, and the abuses which 
attended this development. Secondly, there was the break- 
down of the common law procedures as applied to these 
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problems, of which two may be selected as outstanding—un- 
reasonableness in rates and discrimination between persons 
and communities. Some continuing supervision over the rail- 
road problem as a whole was demanded, for it had become 
only too evident that its solution could not be left to the 
casual and sporadic processes of private litigation. 

These, then, are the circumstances that led to the creation 
of the Interstate Commerce Commission. As we examine 
these circumstances closely, we can discern the fundamental 
causes for the creation of that Commission, and of other 
similar agencies, causes which lie deep in the fabric of our 
society. Various industries and occupations, complex in char- 
acter, and with manifold internal problems, have from time 
to time come to assume such significance in our national life 
that a measure of social control of them has become essential. 
But this social control has had to be devised and applied in a 
manner fundamentally consistent with the slow and intricate 
evolution of the American economic system, and with the 
processes of democratic government. 

The nature of this problem was perceived almost in- 
stinctively, and it was solved almost instinctively. The 
administrative agency came into being not as a single compre- 
hensive philosophical conception but by a process of empirical 
growth. These agencies have always sprung from a concern 
over things rather than over doctrine. Their business has re- 
lated not to society as a whole but to its particularized aspects. 
Their concern, to give only a partial catalogue, has been with 
banking, utilities, stockyards, commodity exchanges, securities 
exchanges, investment banking, telephones and _ telegraphs, 
radio, shipping, insurance, busses and trucking. In a few 
fields, the jurisdiction of the administrative commission has 
been defined with reference to certain concrete problems that 
cut across different industries and occupations, rather than 
with reference to any particular area of economic activity. 
This tendency is exemplified by the extension of the com- 
mission technique of government to such problems as unfair 
competition and collective bargaining. 

Indeed, if one sets aside details for the moment, one 
perceives that what has actually happened during these 
years is that groups of men have been entrusted with the 
direction of particular industries under legislative mandates 
broad and general in character. Although the objectives are 
different, the reasons that led men to band together in trade 
associations instinctively brought forth the administrative 
commission as the mechanism for regulating an industry. 
Both growths, strangely parallel in time of organization as 
well as in powers that are wielded, are not the creation of 
theoreticians but the response to empiric needs and desires. 

One driving impulse in the creation of these new instru- 
ments of government was the need for specialization in the 
art of administration. The complexity of the situations dealt 
with demanded men who could give their entire time and 
energy to the particular problem. And for that time and 
energy to be effective, means for carrying out policies that 
they devised had to be given them. It was not enough to have 
them merely in the position of powerless planners. 

That mistake had originally been made with the Inter- 
state Commerce Commission. For twenty years, power to 
remedy the admitted evils that gave its birth was denied to it. 
The courts were jealous of the intrusion of this new govern- 
mental mechanism into a domain which they had regarded 
as their own. They viewed with suspicion the exercise of 


powers similar to those possessed by them by men untrained 
in the traditional forms of legal procedure and not too re- 
spectful of its antiquities. For years the very vitality of the 
administrative process was in the balance. But as confidence 
in its expertness grew, and administrative powers became a 
commonplace of government, this judicial resistance became 
less, and the deposit of power with the Commission greater. 

The fact that administrative agencies are the products, 
not of dogma or of abstract theory, but of the gradual de- 
velopment of control by a democratic government over the 
varying phases of our economic life, makes generalization 
about their functions and about the powers that they should 
be permitted to exercise not only difficult but frequently 
superficial and misleading. A structure that is built for the 
railroad problem may have only a casual likeness to that 
created for banking. If they spring, as they should, from the 
ground up, their architecture will be indigenous, as varying 
in its utilitarian characteristics as the Grand Central Station 
and the First National Bank. True, a certain amount of 
imitativeness is always present—a method of adjusting 
stresses and strains found valuable in one structure will be 


employed in the creation of another. But it is banking, in-~ 


surance, utilities or railroads that form the dominating motif, 


rather than some highly theoretical doctrine as to powers 


that should or should not be possessed. 


Illustrative of this point is the creation of the Securities © 
and Exchange Commission. Trading in securities on ex-~ 
changes is not only a specialized technique but essentially a _ 
cooperative enterprise. An exchange begins with an associa- — 
tion of men, who, for their earliest functioning, must have © 


a form of government, perhaps only tacit in the beginning, | 


but gradually becoming articulated in the form of a consti- 
tution that defines the rights and privileges of its members. 
As the volume of business increases and its membership 
grows, this internal regulation becomes more detailed. To 
protect the members and their business against unfair advan- 
tages taken by other members, regulations outlawing certain 
practices come into being. They expand as the pressure of 
outside forces demands further protection against the possi- 


bilities of exploitation. Other means, besides the banning of * 


certain practices, for the protection of members also develop, 
chief among which are the requirements for the listing and 
approval of securities dealt in on the exchange. Devised 
originally to protect against the illegal over-issuance of se- 
curities by corporations, possibilities for further control are 
envisaged, together with the realization of the necessity for 
getting some record of the performance of corporate enter- 
prise. Means for the enforcement of these regulations natu- 
rally have to be invented, and governing committees come 
into existence with power to strike the securities of offending 
corporations from the list and to suspend or expel members 
guilty of breaking the rules governing the manner of trading. 

The exchange is a full-fledged institution by the time it 
comes within the purview of regulation. In fact, it is a self- 
governing organization of numerous independent business 
enterprises, governed badly, it may be true, but still self- 
governed. Legislative, executive and judicial powers are all 
possessed by the institution and inextricably intermingled. 
Powers to impose penalties, that would obviously be arbitrary 
if exercised by government, are already possessed by it. Pro- 
cedures that hardly bear any resemblance to traditional court 
procedures are pursued by the governing authorities in pass- 





Wahi rae 





Nil x hese ie 



















































pie ites ONT LNA 


aR 










TEI 


OEY LOE Se RE are 


404 


Vital Speeches of the Day 





ing upon charges of violation of rules, and practically accepted 
without objection by its membership. 

Obviously a scheme of regulation that took no account 
of the institutional development of the enterprise with which 
it was concerned would prove futile. Assuming that some 
merit attended this scheme of self-regulation, that some con- 
tributions to the broader public interest had resulted from 
its operation, the central issue of regulation focussed upon 
the area to be allotted to self-government and the conditions 
of its supervision. 

The structural plan of the Securities Exchange Act, 
under which the exchanges are regulated, when viewed in 
this light, is of intense interest to the student of government. 
Some matters the Act deemed of such importance to the 
public interest at large, that it entrusted their regulation and 
administration directly to government. This was true, for 
example, of the tactics of manipulation, the prescription of 
margins and the concomitant control of credit. On the other 
hand, the Act occasionally divided authority as in its treat- 
ment of the listing of securities. Here it required government 
to insist that no listing could take place without a certain 
minimum of disclosure, but at the same time left the ex- 
change free to determine whether, that minimum being met, 
the security was of the type and quality that it would admit 
to the list. Again, by a mechanism novel in governmental 
regulation, the Act entrusted certain aspects of exchange 
organization and exchange trading to the exchanges, with the 
right, however, on the part of government, in the event that 
the situations were handled inadequately by the exchange, 
not to prescribe its own rules but to insist that the exchange 
should adopt as its rules regulations formulated by govern- 
ment. Finally, by a system of licensing, the Act imposed upon 
the exchanges the duty to police and enforce not only their 
own rules but also such regulations as government might 
adopt upon its own motion. 

Regulation built along these lines welded together exist- 
ing self-regulation and direct control by government. In so 
doing, it followed lines of institutional development, but- 
tressing existing powers by the force of government, rather 
than absorbing all authority and all power to itself. In so 
doing, it made the loyalty of the institution to the broad 
objectives of government a condition of its continued exist- 
ence, thus building from within as well as imposing from 
without. 


The economy of this process, its capacity within itself 
fairly to dispose of controversies, its ability to do so with 
dispatch and without insistence upon some of the technical- 
ities that the ordinary law demands, the relationship of court 
review to administrative action, are all the concern of the 
present-day lawyer. Administrative law in this sense finds 
only sparse recognition today at the bar or in the schools. In 
court and out of court, it remains something of a stranger 
regarded suspiciously because of its intrusion upon traditional 
patterns. Yet fundamentally it is the outstanding response 
of our generation to the demand for a modern machinery 
to protect our old liberties. 

In the field of legislation, articulation of legal principles 
grows apace. Principles of law, formerly left to enunciation 
through cases, are finding their way with rapidity into stat- 
utes. The content of the law contained in statute books 
could once be conveniently ignored. Today, legislation, in- 
stead of being a sporadic characteristic of law, tends often to 
be the sub-structure from which the major portion of rights 
and obligations derive. It calls for independent study not 
only of its content but of the processes that bring it into being. 

These, then, are briefly some of the vital needs of the 
nation, needs which will inevitably determine the pathway 
of the law. And the life of any school will rest upon its 
capacity to divine that pathway. The challenge that it must 
be able to meet lies upon the frontiers of today’s knowledge, 
the frontiers of social and economic change where the patterns 
of the legal order still are confused and where the role of 
law itself is still in doubt. 

' But such a challenge is readymade for our outstanding 
law schools. A fair answer to such a challenge, to me, spells 
lawyers conscious of their role not as craftsmen but as medi- 
ators of human affairs, eager to understand the new claims, 
anxious to weigh their merit in the light of the cross claims 
to which the new claims give rise, and fearful not of change, 
but of the want of understanding. The best traditions of legal 
training are basic in fashioning and refashioning the sub- 
stance and machinery of law to effectuate the aims of today’s 
and tomorrow’s society. To seek safety by retreat to the 
shadows of the past will not provide the answer to this chal- 
lenge of a new day. But to seek strength in those traditions 
of technical competence, of variety of outlook, of the bold- 
ness to pioneer is to build upon rock the changing house of the 
Law. 


“First Member of the Senate to Back 


the President 


in ‘32—” 


By BURTON K. WHEELER, U.S. Senator, Montana 
Chicago Forum, Mar. 10, 1937 


AGREE with my friend Landis that the Court has de- 

I cided many cases contrary to his wishes and contrary 
to my views. I am one of those who has almost uni- 
versally agreed with the minority views of the Court. Assum- 
ing that anything Mr. Landis says there is a wrong way and 
a right way to correct those evils. The wrong way is to 
pack the Court—the right way is to amend the Constitution. 


The President of the United States, speaking at the vic- 
tory dinner on March 4,? made the startling statement that 
in his opinion a great national crisis exists—a crisis even 
more grave than that which confronted this country four 
years ago. The President implied that he could not insure 
the continuance of democratic institutions for four more 
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years unless he was given the power to increase immediately 
the membership of the Supreme Court of the United States 
by adding six new justices and make it subservient to his 
will. 


Crisis, power, haste, and hate, was the text from which 
the President preached. 

We may contrast President Roosevelt’s demand for 
haste to pack the Supreme Court in this crisis with the cau- 
tion with which another President of the United States 
approached a real crisis in this country. Abraham Lincoln, 
in his first inaugural address, 76 years ago, on taking office 
when the country was faced with dissolution, said: 


“My countrymen, one and all, think calmly and well 
upon this whole subject. Nothing valuable can be lost by 
taking time. If there be an object to hurry any of you in hot 
haste to a step which you would never take deliberately, 
that object will be frustrated by taking time; but no good 
object can be frustrated by it. * * * Intelligence, patriotism, 
Christianity, and a firm reliance on Him who has never yet 
forsaken this favored land, are still competent to adjust in 
the best way all our present difficulty.” 

It is in the spirit of this counsel, without hate or haste, 
that I address this great gathering here tonight. 


As you know, the President of the United States sent 
a message to the Congress on February 5, 1937,? in which 
he proposed to reorganize the judiciary of the United States. 
Attached to this message was a bill which contained the 
startling proposal to add six new members to the Supreme 
Court of the United States. The administration then assigned 
as reasons for this legislation that the Court was not prop- 
erly considering many of the cases which were presented to 
it for review; that it was behind in its work; and that the 
age of the Justices impaired their effectiveness and it was 
further implied that their age caused them to be out of step 
with the liberal thought of the times. 

It has been since demonstrated beyond question, that the 
age of the Justices had nothing to do with the question of 
liberalism or reaction; that the Court was not inefficient but 
correct in its work. Furthermore, the Solicitor General has 
approved of its practice of disposing of cases presented to it 
for review. 

The President, realizing the fallacy of these arguments, 
made a dramatic appeal based upon what he contends to be 
a crisis fundamentally even more grave than that of four 
years ago. 

The picture of poverty, sweatshops, unemployment, long 
hours, back-breaking work, child labor, ill health, inadequate 
housing, poor crops, drought, floods, the “dust bowl,” agri- 
cultural surpluses, strikes, industrial confusion, disorders, 
one-third of the population of the United States ill-housed, 
ill-clad, ill-nourisied, was graphically painted to the Amer- 
ican people at the $100 a plate victory dinner in the May- 
flower Hotel, not by the enemies of the administration, but 
by the President of the United States himself. 

And all this, it is implied, was because of the Supreme 
Court, and because six men are over 70 years of age. We 
are led to believe that this Court was the instrument which 
had stricken down all of the legislation which the Democratic 
Party had enacted during the last four years and which 
it might enact to relieve the situation in the future. 

As I saw that dark picture unfold, I wondered what 


7 (V. S. Feb. 15) 





the President meant when I sat with him but four short 
months ago on the platform from which he spoke in Denver 
and heard him declare that the Government had “sought and 
found practical answers to the problems of industry, agri- 
culture, and mining.” And I am wondering now what he 
meant when he claimed for the Democratic Party the great 
gains achieved in reemployment, and later in the campaign 
here in Chicago, when he gave an account of the past four 
years, and rejoiced in the fact that “busy factories were sing- 
ing the song of industry; markets were humming with 
bustling movement, and ships and trains were running full.” 
Everywhere he went, the President said he found a quicken- 
ing of tempo, the people meeting problems with new life and 
new hope. “s 

Speaking at Hartford he reported that industrial pay 
rolls had nearly doubled since the spring of 1933. At 
Worcester, he declared that in his swing around the coun- 
try he had found a nation more greatly prosperous, more 
definitely on the highway to complete recovery than at any 
time in the past seven years. I traveled with him on his 
special train from Washington, D. C., to Denver, Colo., and 
back to Chicago, at his request I was not one of the defeatists 
and lawyers then. I was against packing the Court then 
as I am now. Then there was no picture of chaos, destitu- 
tion, and despair placed before the country. The theme song 
everywhere was “Happy days are here again.” 

What is it that took place between October of last 
year and February of this year when the President made 
his startling proposal to pack the Supreme Court? Between 
October and February, his own departments in Washington 
have been boasting that industrial production advanced to 
new seven-year-high levels; that commodity prices have con- 
tinued to advance; that pay rolls were larger, and the na- 
tional income was higher. The Agricultural Department has 
boasted that farm prices have finally achieved the goal of 
parity between agriculture and industry for the first time 
in eleven years. And-when some Members of Congress tried 
to secure increased amounts for the W. P. A., the administra- 
tion blocked such efforts, lowered the amount, and pointed 
to a reduction in relief rolls in doing so. Did someone mis- 
inform the President and Congress then 

That the administration sincerely believes that this is a 
crisis calling for precipitate and unthinking action on such 
a proposal cannot be maintained upon the record which the 
administration itself has made in the campaign and in the 
past months. Nor can it be maintained with candor and good 
faith that the present powers of the Congress and the Presi- 
dent, under the Constitution as it is interpreted by the present 
members of the Supreme Court, are inadequate to continue to 
relieve those in need, to continue a farm program or a flood 
control, irrigation and reclamation program, or to protect 
the consumer against monopoly. 

As for caring for the needs of the unemployed, as for 
caring for the needs of the mothers, the drought-stricken 
farmers, or the flood victims, bad as the President pictures the 
Supreme Court, it has neither vetoed nor obstructed laws to 
carry out these purposes. And the suggestion which the ad- 
ministration makes that relief may be denied by the Supreme 
Court is one which not even so-called defeatist lawyers will 
entertain. More has been spent for the needs of the un- 
employed and the drought-stricken farmer than has ever 
been spent in the history of any other nation in the world, 
and justly so. I was one of those who insisted long before 
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the administration came into power that the National Gov- 
ernment come to the rescue of the unemployed. 

As for flood control and the conservation of waters for 
irrigation and reclamation and our drought-stricken areas, it 
is not necessary that the interstate-commerce clause of the 
Constitution be made conversant with the habits of the Ohio 
River or the “dust bowl” by packing the Court as suggested 
by the President. 

The Congress of the United States has always assumed, 
and the courts have always upheld, the power of Congress 
over navigable streams and their tributaries. It is under this 
power that the great Boulder Dam was built, and Congress 
has appropriated millions of dollars to deepen the channel of 
the Mississippi River for navigation and flood control. To 
infer that the Supreme Court may have been responsible for 
the appalling disasters on the Ohio is to present a ridiculous 
picture. If there be human responsibility for the recent dis- 
asters from floods, it lies with this and preceding adminis- 
trations for failing to fully exercise the power which they 
already possess. 

To force the Congress to action now, I feel our great 
President is unduly belittling the accomplishments of his 
own administration during the past four years. 

It ill befits this administration to say that there is doubt- 
ful power to protect the consumer against monopoly. 

Memories of his N. R. A., dictated in large measure by 
the United States Chamber of Commerce, for the express pur- 
pose of permitting industry to get out from under the pro- 
visions of the Sherman antitrust law and the Clayton Act, 
are too recent to be forgotten. Housewives and farmers can 
testify as to what protection they got from monopolistic prices 
under that act. Well can you thousands of small businessmen 
through the country remember what it was to be at the mercy 
of the economic royalist who not only drafted the codes but 
enforced them in their own self-interest. And many of you, 
I am sure, are not unmindful of the favoritism, the petty 
graft, and the corruption that was rampant in the activities 
of the code authorities. 

The Court unanimously declared the N. R. A. to be un- 
constitutional—not because Congress lacked the power to 
regulate monopoly, but because the Court found that Con- 
gress had no right to delegate its legislative powers to private 
individuals to be exercised for their own selfish purposes. Few 
are the people in the United States who would disagree with 
the Supreme Court decision in that case. 

As to the power of Congress to cope with the farm 
problem, it should be recalled that it was a former President 
of the United States that vetoed the McNary-Haugen bill. 
Both the theory and the practice under the A. A. A. of cur- 
tailing the production of food products and killing little pigs 
when one-third of the Nation was “ill-clad, ill-housed, and 
ill-nourished” as the President says, is not entirely free from 
criticism or improvement. That the present prices of farm 
products have come about largely because of the drought, no 
one can deny. 

Let us be clear about it. I am not criticizing most of the 
legislation proposed by the President of the United States 
during the last four years. I supported most of it and led the 
fight for the holding-company bill. 

When the President came into office, he faced a very 
difficuit problem. It was necessary to enact emergency legisla- 
tion. Congress enacted it without much, if any, consideration. 


Nor do I desire in any way to minimize the problems which 
confront us at the present time. I am in complete accord 
with the President in his desire to secure economic freedom 
for the wage earner, small businessman, and the farmer of 
this country. Those objectives have a reality to me which 
only a lifetime of hardship, struggle, and service can give. 
[ was for them in 1920 and in 1924 at the sacrifice of party 
loyalty, and, if necessary, I will do it again. Real liberals 
charter a course that may take them outside party lines. I will 
be fighting for democracy with a small “d” when many of 
the office-holding liberals of today will desert the New Deal 
ship for fat jobs with economic royalists in the caves of Wall 
Street. 

I am sure that the real liberals as distinguished from the 
office-holding liberals, and the real farmers as distinguished 
from the office-holding farmers and the real laborers as dis- 
tinguished from the office-holding laborers do not want to 
see these objectives frittered away in the heat of passion. 

You and I, with a sense of individual responsibility, 
must face these problems of unemployment, child labor, regu- 
lation of industrial disputes, wages and hours in industry, 
cheaper electricity, and agricultural readjustment. If this 
country is to survive we must solve these problems on a per- 
manent basis. 

I submit that the President’s proposal leads us nowhere. 
It is neither a panacea of reform nor can it be justified as a 
temporary expedient. It postpones, delays, and renders their 
democratic solution more precarious. And those who sincerely 
believe in the objectives for which the President professes 
belief, and who seize upon his proposal as a method for the 
achievement of all those ends, are being forced into a sham 
battle in which there can be no victory for liberal principles. 

I ask those people, What assurance can the laborer or 
the farmer have that his problem will be solved? Six new 
members appointed to the Court are still members of a court 
which, as the President says, now has the ultimate control 
over the economic and political destinies of this country. They 
are still judges unrestricted in the exercise of their discretion 
as to whether or not Congress has the power to meet the 
needs of the people. 

This proposal does not curb the usurpation of power 
over the political and economic life of this country. There 
could still be eight to seven decisions. Let us face the facts 
clearly and resolve the issue now. 

What kind of judges could they be if they promised the 
President in advance that they would do his will? They 
may be sworn to support, maintain, and defend the Con- 
stitution, but if they are to carry out the President’s wishes, 
or what seemed to be the needs of the time, they must owe 
to him an obligation superior to their oath. 

In an analogy one must go back to the demand of 
James I upon Lord Chief Justice Coke that he decide cases 
in accordance with the King’s dictates and for answer to 
Coke’s historic words, “The King ought not to be under a 
man, but he ought to be under God and the law.” 

I was the first Member of the United States Senate to 
come out openly and espouse the nomination of Mr. Roose- 
velt for the presidency in 1932. I traveled thousands of 
miles over this country, speaking in his behalf in the presi- 
dential primaries. I was a delegate to the Chicago convention 
and was one of his ardent supporters, and I spoke in many 
States after his nomination. 
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I supported him because I thought the liberal cause at 
that time could be best served by his election. Other liberals, 
such as Johnson of California, Norris of Nebraska, and the 
late Senator Cutting of New Mexico, and many others, 
Democrats, Republicans, and Farmer-Laborites alike, sup- 
ported him in the election of 1932, and many of them sup- 
ported him in his last campaign. He had nothing we wanted; 
nothing we would take. Most of us supported him, not 
because we thought that “happy days were here again,” not 
because we wanted something, but because we didn’t want to 
turn the Government back to the reactionary elements con- 
trolling the Republican Party at that time, and we are not 
going to do it now. Now, when many of these same liberals, 
who agree with his aims, disagree to his packing of the 
Court because we believe it is fundamentally unsound, un- 
democratic, and reactionary in principle, the President says, 
“The tumult and the shouting have broken forth anew—and 
from substantially the same elements of opposition.” 


The same elements of opposition! Johnson of California, 
Norris of Nebraska, Nye and Frazier of North Dakota, 
Borah of Idaho, Van Nuys of Indiana, Walsh of Massa- 
chusetts, Clark of Missouri, Donahey of Ohio, and that vast 
host of southern Democrats who have supported the President 
whole-heartedly. We are classed as “the same elements of 
opposition” as opposed him in the last campaign. The people 
of this country will not believe, as the President suggests, 
that these men are insincere in their desire to improve social 
and economic conditions in this country. The people will 
believe, in my opinion, that the President has made a false 
start and taken a most dangerous method of righting the 
wrongs that may exist. They will question that the end 
justifies such means. Can these men be dismissed as “defeat- 
ist lawyers’? And what of the equally sincere and courageous 
group in the House who have been compelled to voice their 
dissent? They were loyal and splendid Democrats in the 
President’s eye five weeks ago. Are they unworthy of con- 
fidence now? 


And let us take a look at the press of the country. The 
most liberal group of papers in the whole length and breadth 
of the land is the Scripps-Howard chain. They have been the 
great bulwark of the President’s support. Even against their 
own judgment in specific instances, they have followed his 
leadership. But now they refuse to go on this present course. 
Can they be classified as “creatures of entrenched greed”? 
The New York Times has been an accepted Presidential 
spokesman on more occasions than one. Is it to be condemned 
because it parts company with him on this issue now? 


And what of such liberal journals as the Cleveland 
Plain-Dealer, the Baltimore Sun, the St. Louis Post-Dis- 
patch, and the Omaha World-Herald. Now let us turn’ to 
the South. The Times-Dispatch and the News-Leader of 
Richmond, the Charlotte Observer, the Columbia State, the 
Charleston News and Courier, the Atlanta Constitution, 
the Miami Herald, the Birmingham Age-Herald, the Mont- 
gomery Advertiser, the Little Rock Gazette, the New Or- 
leans Picayune, the Dallas News—these and a horde of other 
Democratic papers south of the Mason-Dixon line are fight- 
ing for the preservation of the American system of govern- 
ment, even though they are compelled to oppose a Demo- 
cratic President. 


The point of disagreement in this controversy isn’t 
between those who want social and economic reform and 
those who do not want it. It is on the method of getting 
reform and whether that reform will be sham or of a real 
and permanent character. People who are genuinely con- 
cerned about a true, democratic form of Government object 
to a change which will make all three branches of the Gov- 
ernment subservient to one man. I opposed that in the 
Harding, Coolidge, and Hoover administrations and I am 
opposed to it now. 

Let us examine what it is that the President says we 
cannot take time to do now. 

Senator Bone of Washington and I have introduced 
a constitutional amendment providing that in the event the 
Supreme Court declares a law of Congress unconstitutional, 
that after an election intervening, the Congress may repass 
that legislation and it will become law notwithstanding the 
Court’s decision—in other words, we desire to give the 
people of this country a chance to have the final say, through 
their elected representatives, as to what legislation they, in 


their wisdom, desire. There can be no more democratic © 


way than this. The people, not the President, not the courts, 


should have the final say in matters which vitally affect — 


their economic welfare. 


The Constitution, I repeat, belongs, not to the Presi- — 


dent, not to the Congress, not to the Court, but to the people. 
You and only you shall say when and how it shall be 
amended. 

Other Senators and Representatives have introduced 
proposals to amend the Constitution for the purpose of giv- 
ing to the Federal Government increased power to meet the 
needs of the times, and the President’s only answer to these 
suggestions has been that it will take too long. 

I think I know the House of Representatives well 
enough and I know that I speak for the Senate, Democrats 
and Republicans alike, when I say to you that we will give 
the President the votes to submit a constitutional amendment 
to the people of this country, and we will do it now, if 
he will say the word. Every Senator will submerge his in- 
dividual views on particular amendments and adopt any 
reasonable proposal the President will submit. We will not 
permit the Court to be packed. If the President wants real 
reform—not sham reform—we will give it to him now. 
And I challenge the administration to submit to the Congress 
any reasonable constitutional amendment. We have no pride 
of authorship. We will take any reasonable amendment the 
administration will submit. Nor need there be delay in rati- 
fication of such an amendment by the people. 


Under article 5 of the Constitution, Congress may 
provide for the calling of conventions. It may specify the 
time in which those conventions must be called. It may 
provide the manner in which the delegates to those con- 
ventions may be elected. The elections may be conducted 
by Federal election officers under congressional regulations. 
It may use so much of the State election machinery as may 
be desirable. If the people of a State favor the amendment, 
they will elect delegates pledged to vote for it. If they 
oppose it, they will elect delegates pledged to vote against 
it. Each convention will, therefore, contain only delegates 
for or against ratification, and the work of the convention 
will be perfunctory. Thus it is not a question of years; but if 


a a 


HORE DE AENEAN BD MT RN Dh Be 8 ae IO LR RAED ANE LR OLE IEE 














‘aaa SR e DD. 


re a A ae 


<1 te 





408 


Vital Speeches of the Day 





the administration so desires, it can be a question of months. 

This is the issue upon which liberals and progressives 
differ with the President of the United States—a doubtful 
expedient or real reform. 

The very platform adopted by the Democratic Con- 
vention in Philadelphia and dictated by the President of the 
United States recognized this fact; and at no time or place 
in the campaign was any statement made by any responsible 
Democrat that new Justices would be added to the Supreme 
Court with a view of modifying the Constitution of the 
United States. 

You people, when discussing the Constitution of the 
United States and the Supreme Court, should remember 
that there was written into that great document which be- 
longs to you, certain specific grants of individual rights— 
religious freedom, trial by a jury of peers, free speech, 
free press, and free assembly. You people inherited these 
individual rights from your forefathers. Unlike them you 
did not have to spill your blood to win them. And their 
unchallenged existence you today take as a matter of course. 
They are to us of commonplace importance, and yet, in much 
of the world, and in lands that have known so-called civili- 
zation for many centuries, where universities have had con- 
tinued existence for hundreds of years, where human knowl- 
edge has gone far and human progress has been great, these 
inherent human rights are being denied. I think of one great 
people today whose property, whose liberty, whose life, and 
whose word of God all exist only in the pleasure of one who 
sits in the driver’s seat and makes the three subservient 


branches of the Government bow to his will. And he does it 
in the name of modern democracy. 

Create now a political court to echo the ideas of the 
Executive and you have created a weapon. A weapon which, 
in the hands of another President in times of war or other 
hysteria, could well be an instrument of destruction. A weapon 
that can cut down those guaranties of liberty written into 
your great document by the blood of your forefathers and 
that can extinguish your right of liberty, of speech, of 
thought, of action, and of religion. A weapon whose use is 
only dictated by the conscience of the wielder. 

I say that the women of America will never stand for it, 
now or in the future. The farmers of America will not stand 
for it, now or in the future. The great rank and file of the 
workers of America will never stand for it, now or in the 
future. And the Congress of the United States of America 
will never stand for it, now or in the future. 

We always have time to do right—we always have 
time to protect the rights and liberties of the people. We 
have time now to make a real and lasting reform in a con- 
stitutional way. 

In closing, let me quote from one of the greatest living 
Americans, Mr. Justice Brandeis, who said, “Experience 
should teach us to be most on guard to protect our liberty 
when purposes of government are beneficent. Men born to 
freedom are naturally alert to repel invasion of their liberty 
by evil-minded persons. The greatest dangers to liberty lurk 
in insidious encroachment by men of zeal, well-meaning, but 
without understanding.” 


“I Voted for the President in - 
°32 and *36—” 


A SYMPATHETIC SUGGESTION ON THE JUDICIARY ISSUE 
By YOUNG B. SMITH, Dean, Columbia Law School 
Before Senate Judiciary Committee, Mar. 25, 1937 


not be misinterpreted as being the expressions of one 

who is not in sympathy with the general aims of the 
present administration, or of one who is ignorant of or in- 
diiferent to the grave problems which confront this nation, 
or of one who for selfish or other reasons is unwilling to 
recognize the existence of these problems and to support such 
action as may be necessary to solve them, let me preface my 
remarks by stating that | am and always have been a Demo- 
crat, that 1 voted for President Roosevelt as Governor of 
New York, that I voted for him as President in 1932 and 
[ voted for him again in 1936. Let me further state that I 
firmly believe that present day conditions require not only 
many readjustments in the social structure, but also the re- 
vision of many of our laws and the reorganization of much 
of our governmental machinery. Indeed, I am so far from 
being a defeatist lawyer that I am in favor of making such 
changes in the Constitution as are necessary to enable both 
the state and Federal governments to function effectively 
in promoting the best interests of the American people as a 


[ order that the views which I shall presently state may 


whole. In other words, I am willing to pay the price neces- 
sary to make democratic government succeed. It is because I 
believe in democratic government, and wish to guard it 
against the forces that have already undermined or destroyed 
it in many parts of the world, that I am opposed to unneces- 
sarily jeopardizing those basic principles upon which our form 
of government rests. 

I have not come here to discuss the history of our po- 
litical institutions, or constitutional theory, but I fully realize 
that the interpretations of the Constitution by a majority of 
the Supreme Court in certain cases have created a situation 
that is manifestly unsatisfactory and calls for corrective 
action. 

My sole purpose in appearing before this Committee, 
in answer to your invitation, is to do two things. First, to 
state the reasons why the proposal regarding the Supreme 
Court should not be adopted. Second, to urge an alternative 
method of correcting the present situation which avoids the 
objectionable features of the pending proposal. 
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The pending proposal should not be adopted for the 
following reasons: 1. There is no certainty as to what will 
be the result if the proposal is adopted. 2. Even if the adop- 
tion of the proposal corrected the present situation it would 
establish no definite policy regarding the retirement of jus- 
tices in the future. 3. The adoption of the proposal, in the 
present circumstances, would threaten the independence of 
the Supreme Court and might permanently impair the con- 
fidence of the people in that Court. 4. The proposal is de- 
signed to bring about fundamental changes in the Federal 
system without submitting the question to the people. I shall 
discuss these points in the order stated. 

1. The proposal, if adopted, will leave the number of 
justices uncertain. Whether there will be 15, 14, 13, 12, 11, 
10 or 9, will depend upon the personal decisions of the indi- 
vidual justices affected. This uncertainty would continue in- 
definitely until a maximum of 15 was reached. If all six 
of the justices now over 70 years of age were to retire, 
and six new justices were appointed to fill the vacancies, 
under the proposal no additional justices would be appointed 
and the size of the Court would temporarily remain at 9. 
But within the course of years the size of the court would 
again be in doubt, depending upon whether future justices 
attaining the age of 70 decided to retire. If only 1, 2, 3, 4 or 
5 of the 6 justices now over 70 years of age were to retire, 
under the proposal the vacancy or vacancies would be filled 
and in addition 5, 4, 3, 2, or 1 additional judges would 
be appointed, making the total number of justices 14, 13, 
12, 11, or 10. Thus there may be an even number of jus- 
tices with the possibility of a temporary deadlock in the 
Court. If none of the present justices retires, and six addi- 
tional justices are added, under the proposal the size of the 
Court would be permanently increased to 15, but what 
assurance is there that the present situation would not con- 
tinue with 8 to 7 or even 9 to 6 decisions? 

2. The proposal, while predicated upon the assumption 
that justices should retire at 70 years of age, does not in 
fact establish any policy of retirement at any definite age. 
Of course, compulsory retirement at any age is impossible 
without a Constitutional amendment. However, to the ex- 
tent that the proposal induces retirement, it rests upon a 
dual standard, length of service as well as age. Under the 
proposal, if a justice were appointed at any time in the 
future who was, say, 67 or 68 years of age, an additional 
justice could not be appointed until the former justice had 
served ten years, thus attaining the age of 77 or 78. Even 
then an additional justice could not be appointed if the 
Court consisted of fifteen justices. The inconsistency in this 
dual standard lies not in the fact that a man over 60 may 
be appointed to the Court, but that he is encouraged to re- 
main thereon after attaining the age of 70. 

3. The present proposal, in view of the reasons given 
for it and the character of the discussion that has occurred, 
would, if adopted, tend permanently to impair the confidence 
of the people in the Supreme Court due to the suspicion, 
whether well founded or not, that the Court had been made 
subservient to the Executive and the Congress and was no 
longer an impartial tribunal, especially when the rights of 
the individual against the government were involved. This 
is a matter of the utmost importance, in view of the increas- 


ing and expanding activities of government in determining 
what people must or must not do. Moreover, the danger of 
a partisan court is not unreal. The words of the Declaration 
of Independence, “he has made judges dependent on his will 
alone for the tenure of their offices” are a warning from the 
past, and should cause serious concern to every individual or 
minority group in this country who would invoke the pro- 
tection of the Constitution against the tyranny of bureaucracy 
or of temporary majorities. On this question | can make no 
stronger argument than to recall the prophetic vision and con- 
clusion of James Bryce in his book American Commonwealth 
written almost fifty years ago: 

“The Fathers of the Constitution studied nothing more 
than to secure the complete independence of the judiciary. 
The President was not permitted to remove the judges, nor 
Congress to diminish their salaries. One thing only was either 
forgotten or deemed undesirable, because highly inconvenient, 
to determine,—the number of judges in the Supreme court. 
Here was a weak point, a joint in the court’s armour through 
which a weapon might some day penetrate. . . . Suppose a 
Congress and President bent on doing something which the 






Supreme court deems contrary to the Constitution. They” 


pass a statute. A case arises under it. The court on the 
hearing of the case unanimously declares the statute to be 
null, as being beyond the powers of Congress. Congress 
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forthwith passes and the President signs another statute more 
than doubling the number of justices. The President ap-~ 


points to the new justiceships men who are pledged to hold ~ 
: 


the former statute constitutional. The Senate confirms his 


appointments. Another case raising the validity of the dis-~ 


puted statute is brought up to the court. The new justices 
outvote the old ones: the statute is held valid: the security 
provided for the protection of the Constitution is gone like 
a morning mist.” 

“What prevents such assaults on the fundamental law— 


assaults which, however immoral in substance, would be per- — 


fectly legal in form? Not the mechanism of government, 
for all its checks have been evaded. Not the conscience of 


the legislature and the President, for heated combatants © 


seldom shrink from justifying the means by the end. Nothing 
but the fear of the people, whose broad good sense and attach- 
ment to the great principles of the Constitution may gen- 
erally be relied on to condemn such a perversion of its 
forms. Yet if excitement has risen high over the country, 
a majority of the people may acquiesce; and then it matters 
little whether what is really a revolution be accomplished 
by openly violating or by merely distorting the forms of law. 
To the people we come sooner or later: it is upon their wis- 
dom and self-restraint that the stability of the most cunningly 
devised scheme of government will in the last resort depend. 
(New Edition, 1918, Vol. I. p. 276).” 

4. The present proposal is designed to bring about funda- 
mental changes in the Federal system without submitting the 
question to the people. The President’s last explanation of the 
proposal makes clear that basic constitutional issues are in- 
volved. I refer to his address to the American people de- 
livered over the radio on March 9th. In that address, as I 
heard it over the radio and as it was reported in the press, 
he espoused an interpretation of the Constitution to the effect 
that the power of Congress to provide for the general wel- 
fare of the United States, was a general pewer conferred te 
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meet unforeseen problems of a national character, and he 
gave the impression that he believed this power was an in- 
dependent power to provide for the general welfare by other 
than taxing and spending legislation. After referring to the 
statement in the preamble to the Constitution that it was 
intended, among other things, “to form a more perfect union 
and promote the general welfare,” and after describing 
specific powers given Congress as being “all the powers 
needed to meet each and every problem which then had a 
national character and which could not be met by merely 
local action” the President added: “But the framers went 
further. Having in mind that in succeeding generations many 
other problems then undreamed of would become national 
problems, they gave to the Congress the ample broad powers 
‘to levy taxes... and provide for the common defense and 
general welfare of the United States.’” 

In quoting the general welfare clause of the Constitu- 
tion, (Article I, Section 8, paragraph 1) the President 
omitted a very important part of the clause. As quoted by 
the President, the power to levy taxes and the power to 
provide for the general welfare, appear to be separate and 
independent powers. If the exact and full text of the clause, 
as it is written, be examined, the power to lay and collect 
taxes and the power to provide for the general welfare do 
not appear to be separate and independent powers. The exact 
language of the clause is as follows: 

“The Congress shall have Power To lay and collect 
Taxes, Duties, Imposts and Excises, to pay the Debts and 
provide for the common Defence and general Welfare of 
the United States; but all Duties, Imposts and Excises shall 
be uniform throughout the United States ;” 

This clause is followed by seventeen other paragraphs 
enumerating specific powers conferred upon Congress. Fur- 
thermore, it must be remembered that among the first amend- 
ments to the Constitution were the provisions of Article X 
which provide: 

“The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are reserved 
to the States respectively, or to the people.” 

The interpretation of the general welfare clause by 
the President is not new. It has been repeatedly advanced 
and tenaciously held by some. But it has never received ap- 
proval by the Court, and in the opinion of most statesmen, 
lawyers, and legal scholars who have written upon the sub- 
ject, it is untenable since it would destroy the doctrine of 
enumerated powers, declared by John Marshall to be 
“acknowledged by all,” and would render useless the specifi- 
cation thereof in the succeeding clauses of Section 8 of 
Article I. 

On this point I would like to read a statement which 
appears in the Brief of the Government submitted to the 
Supreme Court in the AAA case, signed by the present 
Attorney-General, and the present Solicitor-General. 

“Three different theories exist as to the proper inter- 
pretation to be given the general welfare clause: First, it is 
said that the clause should be construed as granting Con- 
gress power to promote the general welfare independently 
of the taxing power. This view has generally been rejected. 
(Page 136)” 

I agree with the President, that in interpreting the 
Constitution, the majority of the Supreme Court have, in 


recent years, read into the Constitution limitations upon the 
powers of government not required by its language. This 
can and should be corrected. But with the same frankness 
I must say that in interpreting the general welfare clause, the 
President has likewise read into the Constitution powers 
conferred upon the Congress which the language of the 
Constitution does not justify. If the pending proposal be 
adopted, and if the judges appointed by the President follow 
his interpretation of the general welfare clause, there would, 
in time, when such judges constituted a majority of the 
court, be brought about fundamental changes in what has 
heretofore been understood to be the powers of the Federal 
government without submitting the question to the people. 


II 
What are the alternatives? 


Nothing short of a Constitutional amendment will 
avoid the four objections to the present proposal. 


Many amendments have been suggested. Some of them 
are concerned with the powers of the Court; some of them 
are concerned with the powers of Congress; some of them 
are concerned with the powers of the States. Proposals such 
as these involve large issues of policy, and undoubtedly 
would require a considerable time for action by the people. 
Moreover, some of them involve such difficulties in draft- 
ing that it would greatly delay their submission to the people. 

But an amendment to deal with the specific issue before 
this Committee now, can be drafted with ease, can be stated 
in simple language, and can be acted upon promptly. That 
would be an amendment fixing the tenure of justices by 
requiring them to retire at a specified age. Whether the age 
fixed be 70 or 75, I do not think is a matter of controlling 
importance, but I would prefer 75. Several proposals along 
this line have already been made. I shall not discuss the 
details of such a proposal other than to suggest that if it were 
felt that the age limit fixed, in its application to justices 
now on the Court, would result in the retirement of too 
many justices at once, provision could be made in the amend- 
ment for retiring the present justices over a period of years 
in the order of their seniority. In any event, there should 
be an accompanying limitation that retirement shall not be- 
come effective until a successor qualifies. The provision for 
qualification of a successor is important, in order to avoid 
a sudden reduction in the size of the Court before succes- 
sors to retiring justices had been confirmed by the Senate. 

Such an amendment would more surely correct the 
present situation than would the pending proposal, and 
would avoid its objectionable features. It would provide the 
immediate relief that is needed, and at the same time estab- 
lish a precedent against Congress and the Excutive, with- 
out an amendment, adding new justices to the Court because 
they disagree with its decisions. 

Such an amendment would not change the number of 
justices, but it would result in an infusion of new blood 
into the Court now, as well as establish a definite policy 
for the retirement of justices in the future. 

I realize that, if such an amendment were adopted, 
the extent to which the powers of the Federal government 
would be changed by judicial interpretation would for some 
time remain uncertain. But the change in the personnel of 
the Court and the attendant risks involved would be by an 
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express mandate of the people and not by the mere act of the 
Congress and the President. 

If the changes in governmental powers through judicial 
interpretation, or the uncertainty thereof, proved to be un- 
satisfactory to the American people, the changes or uncer- 
tainty could be obviated by other amendments to the Con- 
stitution. 

The submission now of an amendment which merely 
limits the tenure of the justices, would not involve contro: 
versy as to what should be the powers of the Court, the 
powers of Congress, and the powers of the States. On the 
other hand, it would enable a large number of liberal and 
progressive minded. people who supported the President last 
November, but who are opposing the pending proposal, to aid 
in bringing about the reforms in the judiciary that he seeks. 

If, as has been claimed, the election returns last No- 
vember were a mandate to bring about these reforms, there 
should be no difficulty in obtaining an amendment ex- 
pressly authorizing them. Certainly the submission of an 
amendment would definitely reveal how the American peo- 
ple feel about the Court issue which would be an excellent 
guide for future action. 

Much has been said about time being of the essence 
and of the inevitable delays attendant upon the submission 
of an amendment and action thereon. But prompt action 
can be obtained if the amendment which I have urged were 
submitted to conventions, instead of to legislatures, as was 
done for the first time in the submission of the Twenty-first 
Amendment, repealing the Eighteenth Amendment. The 
Twenty-first Amendment was ratified and became effective 
in less than ten months after its submission. 































In this connection, I venture to suggest that Congress 
has not exhausted its possible resources in dealing with the 
time element. Is it wholly out of the question for Con- 
gress also to provide, in submitting the proposal, that the 
conventions shall be composed of a given number of dele- 
gates at large elected at special elections on a specified date 
uniform in all the States, and that the conventions shall meet 
on a designated day thereafter to act upon the proposal? 
All other matters in connection with the nomination and 
election of delegates might well be left to the States for 
determination; and it would seem desirable that the ex- 
penses of the special election be paid from the Treasury. 

The questions I have just raised I do not undertake 
to answer. They are concerned with whether power to pro- 
vide for conventions resides in Congress or in the States. 
When for the first time the convention method was utilized. 
it worked smoothly and quickly. And that was ac- 
complished in spite of the fact that the whole problem of 
conventions was in that instance left entirely to the States, 
which had to devise and formulate new legislation in a field 
where there were no precedents to guide them. So, even 
if again the matter of calling the conventions were left to 
the States, the one experiment with the convention method 
demonstrated its facility and dispatch. If, on the other hand, 
Congress should conclude that it may take the initiative 
along the lines suggested above, there is promise of even 
greater promptness of action through what, in effect, would 
be a nationwide referendum. 

The submission of such an amendment would take the 
issue regarding the Court out of Congress and place it before 
the American people where it belongs. 


The Economics of Current Price Trends 


By VIRGIL JORDAN, President, National Industrial Conference Board 
Before New York Section, American Trade Association Executives, New York, Mar. 23, 1937 


factors, domestic and international, which have arti- 

ficially expanded effective demand for goods, labor 
and real capital, and at the same time have artificially cur- 
tailed current supply and future productive capacity. The 
first group of factors are most important in the international 
commodity market; the second are dominant in the domestic 
situation; and both are working together toward increas- 
ingly unsound conditions. 

Inflationary expansion of production and plant is not 
yet far advanced here. In fact, recovery from depression 
levels of output in the United States is far from complete, 
but further advance is being retarded by shortages of capi- 
tal, labor and materials. We are already entering the area 
of commodity price and wage inflation. This is the in- 
evitable consequence of four years’ political sabotage of 
production, combined with dilution and expansion of so- 
called purchasing power through fiscal deficit financing and 
devaluation. 

The danger of rapid price inflation is now officially 
recognized and admitted, and the Administration has be- 
gun to build its alibis as a basis for appeals for removal of 
judicial obstacles to further direct control of production 


r ‘HE present price situation is the outcome of political 


factors and prices. Any inflationary boom and subsequent 
collapse during the next three years will be the direct conse- 
quence of erroneous government policies during the past 
four years; but business men should recognize now that they 
will be blamed for it. They should be on their guard against 
abetting it by reckless speculation or by seeking government 
sanction for private production and price control schemes. 
Another boom and bust will inevitably be made the basis 
for manufacturing a universal popular mandate for com- 
plete government control and ownership of banks and basic 
industries. To permit or promote it is part of the strategy 
of the widespread collectivist movement which now controls 
the country and aims to undermine and destroy the enter- 
prise system and establish state capitalism under absolute 
central authority. 

In the international commodity market, war prepara- 
tions, devaluations and depreciations of currencies have 
stimulated demand. International control in some commodi- 
ties have limited supply, though these, as usual, are break- 
ing down with rapidly rising prices. In current price trends 
in this country these factors are relatively unimportant com- 
pared with the consequences of domestic class-war. Though 
it is the outcome of internal instead of external warfare, the 
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present situation here is a typical war inflation. It reflects 
an acute deficiency, of supply of commodities, labor and pro- 
ductive capacity in face of increased demand, resulting partly 
from needs deferred by depression and partly from artificial 
expansion of purchasing power through government bor- 
rowing and spending. 

There is not much evidence as yet of any marked in- 
flationary monetary and credit expansion in the present pic- 
ture in this country. Aggregate bank deposits and circulat- 
ing currency is less than five per cent above the 1926 level, 
and the velocity of bank deposits is 32 per cent below that 
level. The Federal Reserve authorities themselves have 
shown that credit and circulation expansion since 1933 has 
amounted to no more than normal reflation compensating for 
the depression deflation. The government’s estimates indi- 
cate that the expansion of public debt during the depression 
has little more than offset the decline in private debt. In 
any case, it is clear that the Treasury and the Federal Re- 
serve system have ample and all possible powers of control 
of monetary and credit factors. 

The key to the current price trend in this country lies 
in the factors affecting production and productive capacity. 
The crucial fact is that the volume of production is still 
more than 10% below pre-depression levels. The reasons 
for this are plain. 

Eight years of depression brought enormous obsolescence 
and depreciation in plant and equipment which have been 
made up to a relatively insignificant extent. In many indus- 
tries today real capacity is far belew pre-depression condi- 
tions. During four years the capital market has been practi- 
cally closed by government control or preempted by govern- 
ment. Savings have been dissipated by confiscatory capital 
taxation and government spending. New saving has prac- 
tically ceased. New investment has fallen far behind require- 
ments of population growth and of deferred and increased 
demand for productive facilities. 

The working capacity of the labor forces as a whole 
has deteriorated by idleness and has been demoralized by 
demagoguery. Public relief policies have segregated millions 
of workers more or less permanently from the effective labor 
supply for private employment. Public labor policies have 
forced monopoly prices for some sections of the labor force, 
kept others out of employment, shortened working hours, 
limited productivity and crippled production by labor dis- 
putes. The effective working force, in terms of man-hours, 
is today still below pre-depression levels, and its productivity 
has not been much increased by greater or better equipment 
in industry as a whole. 

These factors alone inevitably mean hisher production 
costs and prices. To them have been added heavier taxation 
to support the idle or employ them in non-productive work. 


Finally, taxation and forced distribution of corporate sav- 
ings now dissipates investment funds and further weakens 
the ability of industry to expand and improve its productive 
capacity. 

On top of all this have come the international and do- 
mestic factors of increased demand. International war prepa- 
rations, currency devaluations and inflations have intensi- 
fied it. Liquid capital has been forced into war production 
and into accumulation of war supplies, or into search for 
safety or security speculation in foreign money markets. In- 
ventories have been built up in fear of future shortages. 
Deficit financing for unemployment relief and public work 
in this country has inflated consumer demand at the same 
time that it retarded capital investment and restoration and 
expansion of productive capacity. 

Thus the vicious spiral of ascending costs and prices has 
been started through four years of domestic and interna- 
tional public policies which have disturbed business and in- 
vestment confidence, sabotaged production and artificially 
expanded demand. In such a situation inflation is inevitable; 
but we must not suppose that it is accidental, unintentional 
or inescapable. Mr. Eccles’ recent statement makes this clear. 
It is the obvious next step in the strategy implied in the 
President’s “emergency” plea for the removal of the Supreme 
Court obstacle to direct government control of wages, prices, 
working hours, and employment, and to expropriation of 
property. The tactics involved are: create an inflation scare 
by allowing weakening in the bond market; plead helpless- 
ness of monetary and credit control; indicate the necessity 
for more taxes to support the current level of expenditure 
and for direct regulation of prices, wages, hours and employ- 
ment relations; emphasize impossibility unless courts and 
constitution are nullified. 

This argument is disingenuous and unsound, but in 
accord with the obvious basic purpose to destroy enterprise 
system and establish State capitalism. Except for the influ- 
ence of foreign war factors, the Government now has all 
necessary and possible monetary and fiscal powers to control 
domestic credit and capital market, interest rates and the 
general price level. Its policies of relief, compulsory collec- 
tive bargaining, capital taxation and security market control 
are responsible for increasingly acute shortage of labor, 
shortening of hours, sabotage of production, deficiency of 
productive capacity and sky-rocketing wages and prices, in 
the face of large unemployment, all of which underlie the 
current fiscal inflation. 

The only real and honest remedy is to stimulate in- 
crease of private employment by reducing expenditure, lower- 
ing taxes, decreasing government borrowing, opening the 
capital market and enforcing the essential government func- 
tion of protecting private rights to work and to hold and 
operate productive property. 
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An Unhealthy Flush of Fever 
on the World 


THE SYMPTOM, THE SICKNESS, AND ALLEVIATION 
By CORDELL HULL, Secretary of State 
Before Woodrow Wilson Foundation, N. Y. C., Apr. 5, 1937 


WAS deeply moved when I was informed that the di- 
rectors of the Woodrow Wilson Foundation had 
decided to confer upon me the foundation’s medal, and 

to cite my efforts to bring about a lowering of international 
economic barriers as the reason for the award. I accept the 
honor with heartfelt gratitude. It evokes in me many memo- 
ries of the long years during which the problems of im- 
provement in the economic relations among the nations has 
been of absorbing interest to me. 


Among these memories, none is more vivid than that 
of the eighth day of January, 1918, on which the ideal of 
economic peace among the nations received the formal cham- 
pionship of one of the greatest statesmen our country has 
ever produced. It was on that day that Woodrow Wilson 
laid before the world his historic peace program, Point 3 of 
which called for “the removal, so far as possible, of all eco- 
nomic barriers and establishment of an equality of trade con- 
ditions among all nations consenting to the peace and asso- 
ciating themselves for its maintenance.” 


I well recall the gratification and joy which this clear- 
sighted appeal to constructive statesmanship aroused in those 
of us who, like myself, had watched the developments of the 
war years with a heart growing ever heavier and more 
despondent. 


President Wilson’s call was addressed alike to our 
friends and to our foes in the stupendous conflict in which 
nearly the whole civilized world was engaged at that time. 
On both sides of the battle front plans had been perfected 
for an indefinite continuation of warfare in the sphere of 
economic relations after the cessation of armed hostilities. The 
politico-military alliances, the lines of which had been drawn 
so sharply for the all-embracing purposes of the war, were to 
be perpetuated in the form of economic alliances. The world 
was to continue to be divided into hostile camps, with eco- 
nomic obstacles and the multifarious forms of inequality and 
discrimination in commercial treatment as the weapons of 
warfare. It was against this “war after the war” that Presi- 
dent Wilson raised his powerful voice. 


The emotional welter which dominated the transition 
to political peace obscured in some measure the clarity of 
vision which Wilson sought to inject into the task of re- 
building the war-shattered world. It is true that the victor- 
ious Allies discarded, at the Paris Peace Conference, most of 
the basic ideas of a special economic alliance upon the creation 
of which they had agreed among themselves in 1916. So 
much was salvaged for sound statesmanship. But in the 
treaties of peace, provisions were inscribed which subjected 
Germany and her allies to unequal treatment in commercial 
matters for varying periods. It was not until the beginning 


of 1925, that equality in commercial matters was restored as 
between the victors and the vanquished in the World War. 

Unfortunately, this latter development, so heartening 
in itself, served as a signal for an increase, rather than de- 
crease, of trade barriers. During the early post-war years, 
tariffs and other obstacles to international commerce were 
rising in nearly all countries whose freedom of action was 
untrammeled in this respect by the treaties of peace. As the 
defeated countries of Central Europe reacquired freedom in 
commercial matters, they, too, plunged into the rac. for ex- 
tremes of restrictive action. 

So widespread and so alarming did this race become, that 
enlightened statesmen in many countries began to exert their 
influence in the direction of some effort to halt its headlong 
career. Before the end of 1925, a movement was launched on 
a world scale for the liberation of international trade from 
the excesses of the ever-growing restrictions which threatened 
it more and more with complete strangulation. This move- 
ment culminated in the convocation of a world economic 
conference, which met at Geneva in 1927. 

The conference surveyed the sorry plight into which 
international economic relations were being plunged deeper 
and deeper. It recommended to the governments the impera- 
tive need of reversing the direction of their policy and action 
in the sphere of commerce. 

For a short time thereafter the outlook brightened suf- 
ficiently to arouse hope. There was a noticeable retardation 
of restrictive action and even some movement in the oppo- 
site direction. But this improvement was all too soon over- 
whelmed by a new and sharp reversal of trend, to which 
our country, unfortunately, made the largest single contri- 
bution. 

Immediately following our national election of 1928, the 
dominent political and economic forces in this country em- 
barked upon a drastic upward revision of our tariff rates 
and an extension of other trade restrictions. This process 
was continued through the year 1929 and the early part of 
1930. It served as a signal which unleashed the forces of 
extreme protectionism all over the world. 

The years which followed, the years of ever-spreading 
and ever-deepening depression, were characterized by an un- 
interrupted growth of barriers to trade. The exigencies of 
the unprecedented economic upheaval, panic, desperation, 
short-sighted attempts at defending narrowly conceived na- 
tional interests, retaliation and counter-retaliation—all these 
combined to create as tangled a network of trade restrictions 
and as large a measure of discrimination in commercial pol- 
icy as the world has ever seen in times of peace. 

That “war after the war” which had smoldered omin- 
ously during the first decade of renewed political peace 
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finally burst upon us in all its fury. It differed from the 
pattern of international economic hostility which had been 
devised in the days of the world conflict in that it did not 
involve the creation of mutually hostile economic alliances. 
But its scope was even more widespread and its destructiveness 
far more deadly. 


Opinions may diverge as to the extent to which failure 
to adopt sane and constructive policies in the economic rela- 
tions among the nations was responsible for the onslaught of 
the great depression. Personally, I am convinced that it was 
the most important single cause of the holocaust. However 
that may be, once the depression had assumed the scope and 
the character which it did assume, the conclusion became 
inescapable that there was no hope of full and lasting re- 
covery unless peace succeeded war in international economic 
relations. 


It was acting upon this conclusion that our nation, after 
the lapse of more than a decade, assumed once more the 
responsibility for providing its fair share of leadership in 
a world movement for economic peace—as an essential 
foundation of international political stability, as well as of 
economic well-being within nations. We placed in our statute 
books the Trade Agreements Act of 1934 and inaugurated, 
under the authority of that act, a comprehensive program of 
negotiation for the purpose of rebuilding our foreign com- 
merce and international trade in general through a liberali- 
zation of commercial policy everywhere. We made a standing 
offer to each and every nation to go as far as may be prac- 
ticable and mutually profitable in reducing in its favor our 
barriers to trade and to extend to it full equality of treat- 
ment in commercial matters—provided it was willing to deal 
with us in the same spirit and to act toward us in the same 
manner. 


For nearly three years we have pursued this policy with 
vigor and sincerity. The response of others to our initiative 
has been most gratifying. We have concluded sixteen trade 
agreements. The mutual benefits conferred by these agree- 
ments—through reciprocal relaxation of trade barriers, 
through removal of discriminations, and through expansion of 
trade—are a matter of public record. 


Equally of public record are many other manifestations 
of improvement in international economic relations. Re- 
sponsible statesmen and leaders of business and of public 
opinion in many countries are more and more giving utter- 
ance to the idea that the removal of excessive trade barriers 
and the establishment of fair dealing and of equality of treat- 
ment in international commercial relations are indispensable 
to the welfare of all nations. The representatives of the 
twenty-one American republics meeting at Buenos Aires last 
December, were unanimous and emphatic in recommending 
to their governments the imperative need of reducing bar- 
riers to trade and of abolishing unfair and discriminatory 
practices in commercial relations. Instances of efforts to trans- 
late these realizations into concrete action multiply in many 
quarters. 


As ten years ago, there is again a brightening of outlook 
and a new hope. Unfortunately, there are also today in the 
world other and discordant tendencies. 


The problem of removal of trade barriers is much more 


dificult than it was in 1927. The years of the depression 
created obstructions to trade and brought about impairment 
of friendliness and fair dealing in commercial relations of 
such scope and destructiveness as would not have appeared 
possible even a short time ago. As a result, the volume of 
international commerce has been drastically curtailed, and a 
large portion of what remained has been arbitrarily diverted 
away from channels of economic advantage. The task of 
correcting these artificial shifts and of repairing the damages 
of the economic war is, indeed, one of enormous magnitude. 


Moreover, the situation today is complicated by many 
new factors—some of them constituting direct repercussions 
of the long period of intense economic hostility. During the 
past few years there has been, in many parts of the world, 
an alarming deterioration of all essential international rela- 
tionships. Solemn obligations among nations have been set 
aside with a light heart. International law has been breached 
and flouted. 


Animosities and resentment in the sphere of commercial 
and financial relations, and economic aggression and retalia- 
tion which they have provoked, must bear an important share 
of responsibility for the depth of economic distress into 
which some nations have been plunged. Out of such distress 
springs temptation to seek a greater measure of self-suff- 
ciency by force of arms. 

We have witnessed the spectacle of some nations, al- 
ready in the throes of economic poverty, straining their 
meager resources for the creation of unprecedented arma- 
ments. We have seen other nations drawn into the suicidal 
race. The construction of armaments on so vast a scale gives 
the impression of intensive economic activity. But that ac- 
tivity is like the unhealthy flush of fever. It destroys rather 
than builds. It sows the seeds of disaster, either in the form of 
a military explosion or of an economic collapse. 
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There is only one way to avert this impending doom. 
It is for the nations which today bend their major effort 
toward preparation for war to join with those other nations 
which are intent upon a policy of peace, in a determined 
and concerted effort to rebuild international political and 
economic relationships upon a basis of friendliness and co- 
operation. No outcome of an armed conflict can possibly 
bring the nations concerned greater benefits than they can 
derive from a peaceful and fruitful exchange of goods and 
services, developing in a liberal spirit upon a basis of fair 
dealing and mutual regard for each other’s needs and rights. 

It was this type of economic peace that Woodrow Wil- 
son urged upon the world. The acceptance by the nations of 
the basic ideas which underlie it is even more desperately 
needed today, when the dark clouds of a possible new war 


or of another economic catastrophe gather ominously on the 
horizon. 


Since this is an intimate occasion, permit me to end 
these brief remarks on a personal note. I have never faltered, 
and I never will falter, in my belief that enduring peace 
and the welfare of the nations are indissolubly connected 
with friendliness, fairness, equality, and the maximum prac- 
ticable degree of freedom in international economic relations. 
I have never doubted the ability of statesmanship to create 
conditions in which relations of this type will become firmly 
established. I earnestly hope that no development will ever 
arise which will impel me to relinquish this belief. I shall 
continue to seek, as I have sought in the past, in whatever 
manner and in whatever measure time and circumstance may 
vouchsafe me, to translate these profound convictions into 
the realities of public service. 


“We Were Unmercifully Gypped—” 


By HARRY EMERSON FOSDICK, Clergyman, Author, Educator, 
Auspices, Emergency Peace Campaign, Washington, Apr. 6, 1937 


peace movement in America. It is all split up into sec- 

tarian denominations. There are many ways of ap- 
proaching the problem of peace and each way tends to get 
itself organized into a special society with officers, members 
and secretariat. So in the face of an appalling danger of war 
the American peace movement is divided, its loyalties com- 
monly centered around its different organizations and various 
techniques, until the peace societies seem not so much to be 
fighting a common enemy—war—as to be disputing among 
themselves about the way to peace. 

Tonight, therefore, I share with you the earnest con- 
viction that one of the profoundest needs, perhaps the pro- 
foundest need of the peace movement in America, is in- 
clusiveness. 


Tce nor I share with you a deep concern about the 


Like the churches, the peace movement has naturally, 
and with the best of intentions, gotten itself denominational- 
ized with various societies, each gathered around some par- 
ticular idea, all the way from the Fellowship of Reconciliation 
at one end, built on absolute pacifism, to the League of 
Nations Association at the other end, specializing in inter- 
national organization. The impact upon the American people 
as a whole has in consequence been much less powerful than 
it might have been. Yet all through America today there is 
an almost desperate desire to escape war and to find ways to 
peace. 

The profound need of the peace movement is somehow 
to capitalize this widespread and sincere desire for peace. 
Many of our American people who hate war and want peace 
have not clarified their minds about what ways and means 
they particularly believe in or would particularly choose. 
Nevertheless, it is they who will ultimately decide the issue 
between peace and war. Somehow or other we must reach 


them. 


We must get out over our sectarian boundaries and 
make an appeal for peace straight to the conscience of the 
plain American, who never heard of most of the peace so- 
cieties with their headquarters here in the East. The need 
is serious, and it is a need for some peace movement inclusive 
enough to capitalize all that is best in the present desire of 
Americans for peace. 


Let me emphasize the fact that we Americans over- 
whelmingly desire to stay out of war. We need not take 
any credit to ourselves for this. Some nations think they 
have something to gain from war. We know we have nothing 
to gain. We know that in the last war we were unmerci- 
fully gypped; that nothing we went into the war to do for 
democracy was really done, but that the whole world has 
been bedeviled ever since by the consequences of the huge 
conflict, as it always must be by any large-scale modern war. 


Of course, we Americans do not want war. What have 
we to gain from it? While, however, we may not deserve 
credit for our determination to stay out of war, we are under 
obligation to use our advantage in that regard. At least, ours 
is a vast continental country where democracy and liberty 
still retain some solid standing-ground, and where the people 
overwhelmingly want no more war. There is no powerful 
nation in the world today offering such a chance to an 
effective movement for peace. 


My own stand on the peace movement can be briefly 
put. First, I want to do everything I can to keep the world 
out of war and to further all measures of international or- 
ganization that promise collective security against it. Second, 
if in spite of that the world goes to war, I want to do every- 
thing I can to keep the United States out of war, as at least 
one place where war’s ruinous impact on liberty and dem- 
ocracy shall not be allowed to fall. Third, if the United 
States goes to war, I being the pacifist I am, expect to stand 
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in uncompromising protest against our government’s folly in 
taking us in. 

Now, if I can find anybody to stand with me on the 
first point, I’ll stand with him even if he does not believe 
in the last two points. If I can find anybody to stand with 
me on the first two points, I’ll stand with him even though 
he does not stand with me on the third. That is to say, I 
do not want to be a sectarian on the peace question. We 
who hate war, and do not see any reason why our American 
children should be used as cannon fodder in another one, 
belong together, however much we may differ in details. 
We need to emphasize our common objective rather than our 
different techniques. 

This is the hope of the National Peace Conference, which 
has already drawn the various peace organizations into mu- 
tual alliance. This has been the guiding policy of the Emer- 
gency Peace Campaign, under whose auspices we are speak- 
ing tonight. We are encouraged by the popular response. We 
are encouraged even by the fierce attacks the extreme mili- 
tarists have made upon us. They evidently fear our policy. 

The militaristic forces in this country that plan war 
could, I fear, through propaganda and coercion prove stronger 
than the peace societies as at present they are organized. But 
if the peace societies consolidate their efforts and then ally 








themselves with the great mass of the American people, 
who hate war and want peace, the militarists are indeed in 
trouble. 

We can bring such an impact of influence on the pop- 
ular conscience, and on the organs of popular government, 
as cannot be resisted. That is the only strategy which has the 
slightest chance of winning the day against our entrance into 
another imminently threatened world war. 

Let us, then, organize ourselves as communities through- 
out America! Never mind if we do not agree about all 
points of policy. If we want peace and do not want war, 
let us get together on the same community committees, not 
on different ones. Let us have public discussions where dif- 
ferent points of view are frankly presented by those who 
share the common objective of peace! Let us stop being 
sectarian and exclusive in our peace committees. 

Let us bring the democratic process into the peace move- 
ment and rejoice in the provocative and educative effect of 
free discussion among people who have a common aim, 
namely, to keep the world out of war, and if the world goes 
mad and chooses war, to keep this country out of the con- 
flict. For if we, the American people, go at our problem that 
way, we may, despite the terrific peril of this present hour, 
gain peace. 
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